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DEPARTMENT  OF  LABOR 

Employment  and  Training  Administration 
[  20  CFR  Part  656  ] 

LABOR  CERTIFICATION  PROCESS  FOR 

THE  PERMANENT  EMPLOYMENT  OF 

ALIENS  IN  THE  UNITED  STATES 

Notice  is  hereby  given  that  the  De¬ 
partment  of  Labor.  Employment  and 
Training  Administration,  is  proposing 
new  regulations  governing  the  labor  cer¬ 
tification  process  for  the  permanent  em¬ 
ployment  of  aliens  in  the  United  States. 
The  proposed  regulations,  designated  20 
CFR  Part  656,  are  intended  to  replace 
the  Department’s  present  regulations  at 
29  CFR  Part  60 — Immigration;  immi¬ 
grant  Labor  Certifications,  which  will  be 
rescinded  in  a  separate  document  upon 
publication  of  this  part  in  final  form. 

The  proposed  regulations  are  being  is¬ 
sued  under  section  212(a)  (14)  of  the 
Immigration  and  Nationality  Act,  which 
provides  that  certain  aliens  may  not  ob¬ 
tain  a  visa  for  entry  into  the  United 
States  in  order  to  engage  in  permanent 
employment  imless  the  Secretary  of  La¬ 
bor  has  first  certified,  by  granting  a  la¬ 
bor  certification,  that: 

(1)  There  are  not  sufficient  United 
States  workers,  who  are  able,  willing, 
qualified  and  available  to  perform  the 
work:  and 

(2)  the  employment  of  the  aliens  will 
not  adversely  affect  the  wages  and  work¬ 
ing  conditions  of  United  States  workers 
similarly  employed. 

The  proposed  regulations  set  forth  the 
labor  certification  process  in  detail. 
They  delineate  the  responsibilities  of  the 
public  emplo5ment  service  in  assisting 
employers  to  find  available  United  States 
workers.  They  also  set  forth  the  respon¬ 
sibilities  of  employers  who  desire  to  em¬ 
ploy  aliens  on  a  permanent  basis.  For 
example,  such  employers  must  recruit 
U.S.  workers  by  advertising,  through  the 
public  employment  service,  and  by  other 
reasonable  means,  in  order  to  make  a 
good  faith  test  of  U.S.  worker  availabil¬ 
ity.  An  employer’s  advertising,  moreover, 
must  offer  prevailing  wages  and  workii^ 
conditions  so  as  to  avoid  any  potential 
adverse  effect  upon  the  wages  and  work¬ 
ing  conditions  of  U.S.  workers. 

The  proposed  regulations  are  intended 
to  implement  the  Immigration  and  Na¬ 
tionality  Act  Amendments  of  1976  to  the 
extent  those  amendments  affect  the 
labor  certification  process. 

The  proposed  regulations  are  also  in¬ 
tended  to  implement  the  amendments 
made  to  the  immigration  and  National¬ 
ity  Act  by  Title  VI  of  the  Health  Profes¬ 
sions  Educational  Assistance  Act  of  1976 
to  the  extent  those  amendments  affect 
the  labor  certification  process. 

The  proposed  regulations  would  make 
the  following  substantive  changes  to  the 
present  regulations; 

( 1 )  Schedule  A  is  a  list  of  occupations 
for  which  the  Department  has  made  a 
predetermination  that  U.S.  workers  are 
unavailable  and  that  the  employment  of 
aliens  will  not  adversely  affect  the  wages 
and  working  conditions  of  similarly  em¬ 


ployed  U.S.  workers.  Schedule  A  is  pro¬ 
posed  to  be  expanded  to  include  persons 
of  exceptional  ability  in  the  sciences  and 
arts,  and  certain  intra-company  trans¬ 
ferees.  The  entire  occupations  of  phar¬ 
macy,  medicine  and  surgery  and  nurs¬ 
ing,  and  the  occupations  of  dietetics  and 
physical  therapy  below  the  level  of  a 
master’s  degree,  are  proposed  to  be 
deleted. 

(2)  It  is  proposed  that  the  administra¬ 
tive  review  process  be  expanded  to  per¬ 
mit,  where  a  labor  certification  is  denied, 
an  administrative-judicial  review  of  the 
denial  by  a  Department  of  Labor  hearing 
officer.  It  is  proposed  that  the  hearing 
officer  would  be  able  to  set  the  case  for 
hearing  if  a  hearing  is  appropriate.  Al¬ 
though  the  hearing  procedures  set  forth 
in  this  proposed  rulemaking  document 
are  consistent  with  the  adjudication 
process  under  the  Administrative  Pro¬ 
cedure  Act,  the  Department  continues  to 
believe  that  the  labor  certification  proc¬ 
ess  is  not  subject  to  the  judicial  review 
provisions  of  the  Administrative  Pro¬ 
cedure  Act. 

(3)  It  is  proposed  that  job  offers  must 
accompany  the  labor  certification  appli¬ 
cations  of  professionals. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  arguments  and 
data  on  the  proposed  regulations  on  or 
before  December  6, 1976,  to  tl>e  Assistant 
Secretary  for  Employment  and  Training, 
Attention:  Mr.  William  B.  Lewis,  Admin¬ 
istrator,  United  States  Employment 
Service,  Room  8000,  Patrick  Henry 
Building,  601  D  Street,  N.W.,  Washing¬ 
ton,  D.C. 20213. 

Accordingly,  it  is  proposed  to  add  a 
new  Part  656  to  Title  20  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  656 — LABOR  CERTIFICATION  PROC¬ 
ESS  FOR  THE  PERMANENT  EMPLOY¬ 
MENT  OF  ALIENS  IN  THE  UNITED 
STATES 

Subpart  A — Purpose  and  Scope  of  Part  656 

Sec. 

656.1  Purpose  and  scope  of  Part  656. 

656.2  Description  of  the  Immigration  and 

Nationality  Act  and  of  the  Depart¬ 
ment  of  Labor’s  role  thereunder. 

Subpart  B — Occupational  Labor  Certification 
Determinations 

656.10  Schedule  A. 

656.11  Schedules. 

SubpaA  C — Labor  Certification  Process 

656.20  Introduction. 

656.21  Basic  labor  certihcation  application 

process. 

656.22  Applications  for  labor  certifications 

for  Schedule  A  occupations. 

656.23  Applications  for  labor  certifications 

for  Schedule  B  occupations;  re¬ 
quests  for  waivers  from  Schedule 
B. 

656.24  --Labor  certification  determinations. 

636.25  Procedures  following  a  labor  certifi¬ 

cation  determination. 

656.26  Administrative-judicial  review  of  de¬ 

nials  of  labor  certification. 

656.27  Hearings. 

656.28  Document  transmittal  following  the 

granting  of  a  labor  certification. 

656.29  Filing  of  a  new  application  after  the 

denial  of  a  labor  certification. 

656.30  Validity  of  and  invalidation  of  labor 

certifications. 


Sec. 

656.31  Labor  certification  applications  in¬ 

volving  fraud  or  willful  misrepre¬ 
sentation. 

656.32  Fees  for  services  and  documents. 

Subpart  D— Determination  of  Prevailing  Wage 

656.40  Determination  of  prevailing  wage  for 
labor  certification  purposes. 

Subpart  E — Definitions 

656.50  Definitions  for  terms  used  in  this 
part. 

Authority:  Section  212(a)  (14)  of  the  Im¬ 
migration  and  Nationality  Act  (8  U.S.C.  1101 
et  seq.);  8  CFB  214.2(h)(3);  Wagner-Peyser 
Act  of  1933,  as  amended  (29  U.S.C.  49  et 
seq.),  unless  otherwise  noted. 

Subpart  A — Purpose  and  Scope  of  Part  656 
§  656.1  Purpose  and  scope  of  Part  656. 

(a)  Under  section  212(a)  (14)  of  the 
Immigration  and  Nationality  Act  (Act) 
certain  aliens  may  not  obtain  a  visa  for 
entrance  into  the  United  States  in  order 
to  engage  in  permanent  employment  un¬ 
less  the  Secretary  of  Labor  has  first  cer¬ 
tified  to  the  Secretary  of  State  and  to 
the  Attorney  General  that: 

(1)  'There  are  not  sufficient  United 
States  workers,  who  are  able,  willing, 
qualified'  and  available  at  the  time  of  ap- 
^cation  for  a  visa  and  admission  into 
the  United  States  and  at  the  place  where 
the  alien  is  to  perform  the  work,  and 

(2)  ’The  employment  of  the  alien  will 
not  adversely  affect  the  wages  and  work¬ 
ing  conditions  of  United  States  workers 
similarly  employed. 

(b)  'The  regulations  under  this  Part 
set  forth  the  procedures  whereby  such 
permanent  certifications  (labor  certifica¬ 
tions)  may  be  applied  for,  and  given  or 
denied. 

§  656.2  Description  of  the  Immigration 
and  Nationality  Act  and  of  the  De¬ 
partment  of  Labor’s  role  thereunder. 

(a)  (1)  Description  of  the  Act.  The 
Immigration  and  Nationality  Act  (Act) 
regulates  the  admission  of  aliens  into 
the  United  States.  The  Act  designates 
the  Attorney  General  and  the  Secretary 
of  State  as  the  principal  administrators 
of  its  provisions. 

(2)  ’The  Immigration  and  Naturaliza¬ 
tion  Service  (INS)  performs  most  of  the 
Attorney  General’s  functions  under  the 
Act. 

(3)  The  Consular  offices  of  the  Depart¬ 
ment  of  State  throughout  the  world  are 
generally  the  initial  contact  for  aliens  in 
foreign  countries  who  wish  to  come  to 
the  United  States.  These  offices  deter¬ 
mine  the  type  of  visa  for  which  aliens 
may  be  eligible,  obtain  visa  eligibility 
documentation,  and  issue  visas. 

(b)  Burden  of  proof  under  the  Act. 
Section  291  of  the  Act  states,  in  peti- 
nent  part,  that: 

Whenever  any  person  makes  application 
for  a  visa  or  any  other  document  required 
for  entry,  or  makes  application  for  admis¬ 
sion,  or  otherwise  attempts  to  enter  the 
United  States,  the  burden  of  proof  shall  be 
upon  such  person  to  establish  that  he  is 
eligible  to  receive  such  visa  or  such  docu¬ 
ment,  or  is  not  subject  to  exclusion  under 
any  provision  of  this  Act,  and,  if  an  alien, 
that  he  is  entitled  to  the  nonimmigrant 
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(quota  Immigrant,  or  nonquota  immigrant) 
status  claimed,  as  the  case  may  be. 

(c)  Numerical  limitations  on  immi¬ 
grant  visas  under  the  Act.  (1)  Immigrant 
visas  may  only  be  given  on  an,  individual 
basis; 

<2)  Except  for  immediate  relatives  of 
U.S.  citizens,  to  whom  no  numerical  re¬ 
striction  applies,  only  290,000  immigrant 
visas  may  be  issued  in  each  fiscal  year,  of 
which ; 

(i)  No  more  than  120,000  may  be  is¬ 
sued  to  immigrants  born  in  the  Western 
Hemisphere; 

(il)  No  more  than  170,000  may  be  is¬ 
sued  to  immigrants  born  in  the  Eastern 
Hemisphere; 

(3)  No  numerical  restriction  exists  on 
the  number  of  labor  certifications  which 
may  be  issued  by  the  Department  of 
Lator  in  any  year;  and 

(4)  Immigrant  visas  are  limited  to 
20,000  per  country. 

(d)  Visa  preferences  including  non¬ 
preference  status.  (1)  Under  section  203 
of  the  Act  certain  immigrants  are  eli¬ 
gible  for  preferences  in  obtaining  visas. 
The  INS  has  responsibility  for  deter¬ 
mining  whether  such  aliens  qualify  for 
preferences.  The  preferences  for  which 
an  immigrant  may  be  eligible  are: 

(1)  First,  second,  fourth  and  fifth  pre¬ 
ferences,  which  require  a  close  family 
relationship  between  the  immigrant  and 
a  United  States  citizen  or  permanent 
resident  alien  of  the  United  States  ;- 

(ii)  Third  preference,  which  requires 
that  the  immigrant’s  services  be  sought 
by  an  employer,  and  that  the  immigrant 
be  a  qualified  member  of  a  profession  or 
a  person  who,  because  of  exceptional 
ability  in  the  sciences  or  the  arts,  will 
substantially  benefit  prospectively  the 
national  economy,  cultural  interests,  or 
welfare  of  the  United  States: 

(iii)  Sixth  preference,  which  requires 
that  the  immigrant  be  capable  of  per¬ 
forming  some  specific  kind  of  skilled  or 
unskilled  labor,  which  is  not  of  a  tem¬ 
porary  or  seasonal  nature,  and  for  which 
a  shortage  of  employable  and  willing 
persons  exists  in  the  United  States:  and 

(iv)  Seventh  preference,  which  re¬ 
quires  that  the  alien  have  a  refugee 
status  as  described  at  section  203 fa >  <7) 
of  the  Act. 

(2)  Under  section  203(a)  (8)  of  the  Act 
Immigrants,  who  are  not  immediate  rela¬ 
tives  of  U.S.  citizens,  and  who  are  not 
eligible  for  one  of  the  preferences  de¬ 
scribed  in  paragraph  (d)  (1)  of  this  sec¬ 
tion,  have  a  nonpreference  status  and  ob¬ 
tain  visas  strictly  in  chronological  order. 

(e)  Role  of  the  Department  of  Labor. 
(1)  The  role  of  the  Department  of  Labor 
under  the  Act  derives  from  sectiop  212 

(a)  (14),  which  provides  that  certain 
aliens  who  seek  to  immigrate  to  the 
United  States  for  the  purpose  of  employ¬ 
ment  in  the  United  States  are  not  eligi¬ 
ble  for  a  visa  and  shall  be  excluded 
unless  the  Secretary  of  Labor  has  first 
certified  to  the  Secretary  of  State  and 
to  the  Attorney  General  that: 

(1)  There  are  not  suflBcient  United 
States  workers,  who  are  able,  willing, 
qualified  and  available  at  the  time  of  ap¬ 
plication  for  a  visa  and  admission  into 


the  United  States  and  at  the  place  where 
the  alien  is  to  perform  the  work,  and 

(ii)  The  em^oyment  of  the  alien  will 
not  adversely  affect  the  wages  and  work¬ 
ing  conditions  of  United  States  workers 
similarly  employed. 

(2)  This  certification  is  hereinafter 
referred  to  as  a  “labor  certification’’. 

<3)  Aliens  are  required  to  obtain  a 
labor  certification  by  section  212(a)  (14) 
of  the  Act  are: 

(i)  Aliens  who  have  a  nonpreference 
status  as  described  in  paragraph  (d)(2) 
of  this  section;  and 

(ii)  Aliens  who  qualify  for  third  or 
sixth  preferences  described  in  paragraphs 
<d)  (1)  (ii)  and  (d)(1)  (iii)  of  this  section. 

(4)  The  Department  of  Labor  issues 
labor  certifications  for  both  the  tem¬ 
porary  and  permanent  employment  of 
aliens  in  the  United  States.  The  regula¬ 
tions  under  this  Part  apply  only  to  labor 
certifications  for  permanent  employ¬ 
ment.  The  regulations  which  are  appli¬ 
cable  to  labor  certification  for  temporary 
employment  are  at  20  CFR  Part  621  and 
20  CFR  602.10  et  seq. 

Subpart  B — Occupational  Labor 
Certification  Determinations 

§  636.10  .Scliednle  .4. 

The  Administrator,  United  States  Em¬ 
ployment  Service  (Administrator)  hsis 
determined  that  there  are  not  sufficient 
United  States  workers  who  are  able,  will¬ 
ing,  qualified  and  available  for  the  oc¬ 
cupations  listed  below  on  Schedule  A  and 
that  the  wages  and  working  conditions 
of  the  United  States  workers  similarly 
employed  will  not  be  adversely  affected 
by  the  employment  of  aliens  in  Schedule 
A  occupations: 

Schedule  A 

(a)  Group  I.  <1)  Persons  who  received 
an  advanced  degree  (equivalent  to  a 
Ph.D.  or  master’s  degree  conferred  by  a 
United  States  college  or  university)  in 
any  of  the  following  specialties  from  an 
institution  of  higher  learning  accredited 
in  the  country  where  the  degree  was 
obtained : 

<i)  Dietetics;  and 

I  ii)  Physical  therapy 

<2)  Definitions  of  Group  I  occupa¬ 
tions: 

<i)  “Dietetics”  means  the  occupation 
which  involves  the  application  of  the 
principles  of  nutrition  to  plan  menus  and 
diets  and  direct  the  preparation  and 
serving  of  meals.  This  occupation  In¬ 
cludes  activities  involved  with  service 
programs  designed  to  feed  individuals 
and  groups  with  special  nutritional  re¬ 
quirements  in  schools,  restaurants,  and 
other  institutions,  and  participation  in 
research  in  the  field  of  nutrition. 

(ii)  “Physical  Therapy”  means  the 
occupation  which  Involves  the  treatment 
of  patients  with  disabilities,  disorders  and 
injuries  to  relieve  pain,  develop  or  re¬ 
store  fimction,  and  maintain  perform¬ 
ance,  using  physical  means,  such  as  exer¬ 
cise,  massage,  heat,  water,  light,  and 
electricity,  as  prescribed  by  a  medical 
doctor. 

(3)  To  qualify  for  a  Schedule  A  Group 
I  occupation  an  alien  must  produce  docu¬ 


mentary  evidence  of  their  advanced  de¬ 
grees  and  of  the  equivalence  of  their  de¬ 
grees  to  United  States  granted  Ph.D’s  or 
master’s  degrees. 

(b)  Group  II.  Aliens  of  exceptional 
ability  in  the  sciences  or  arts  who  will 
substantially  benefit  prospectively  the 
national  economy,  cultural  interests  or 
welfare  of  the  United  States.  'To  qualify 
for  Group  II  such  aliens  must  satisfy  the 
requirements  of  the  Department  of  State 
and/or  of  INS  by  providing  documentary 
evidence,  such  as  awards,  citations,  in¬ 
ternational  recognition,  etc.  to  substan¬ 
tiate  their  claim  of  exceptional  ability  in 
their  science  or  art. 

(c)  Group  III.  (1)  Aliens  who  seek  ad¬ 
mission  to  the  United  States  in  order  to 
perform  a  religious  occupation. 

(2)  An  alien’s  membership  or  special 
status  in  a  religious  denomination  may 
be  items  of  evidence  that  the  alien’s  oc¬ 
cupation  is  primarily  a  religious  occupa¬ 
tion;  such  membership  or  special  status, 
however,  shall  not  be  decisive  in  itself  as, 
under  the  Constitution,  members  of 
religious  denominations  may  not  be  given 
a  legal  privilege  which  is  denied  to  per¬ 
sons  who  are  not  members  of  such  de¬ 
nominations.  It  should  be  remembered, 
too,  that  a  religious  group  may  have 
within  it  persons  whose  primary  occu¬ 
pation  is  religious,  such  as  religious 
preachers  or  teachers,  as  well  as  persons 
whose  primary  occupation  is  non¬ 
religious,  such  as  nurses,  science 
teachers,  cooks,  housekeepers,  or  secre¬ 
taries. 

(3)  In  order  to  qualify  for  Group  III 
aliens  must  present  documentary  evi¬ 
dence  which  establishes  that: 

(i)  The  alien  is  a  recognized  practi¬ 
tioner  of  a  religious  occupation.  Such 
evidence  may  include  documentation  of 
special  religious  education  or  training,  or 
of  experience  in  performing  the  religious 
occupation;  and 

(ii)  The  alien  intends  and  is  likely  to 
be  principally  engaged  (more  than  50 
per  cent  of  working  time)  in  performing 
the  religious  tasks  of  the  occupation. 

<d)  Group  IV.  Immigrant  aliens  who 
have  been  admitted  to  the  United  States 
under  section  1101(a)  (15)  (L)  of  the  Act 
and  who  are  currently  working  tempo¬ 
rarily  in  managerial  or  executive  posi¬ 
tions  or  positions  requiring  specialized 
knowledge  with  the  same  international 
corporations  or  organizations  as  when 
they  were  admitted. 

§  636.11  .SthcdnleB. 

(a)  The  Administrator  has  determined 
that  there  generally  are  sufficient  United 
States  workers  who  are  able,  willing, 
qualified  and  available  for  the  occupa¬ 
tions  listed  below  on  Schedule  B  and 
that  the  wages  and  working  conditions 
of  United  States  workers  similarly  em¬ 
ployed  will  be  adversely  affected  by  the 
employment  in  the  United  States  of 
aliens  in  Schedule  B  occupations: 

Schedule  B 

(1)  Assemblers 

(2)  Attendants,  Parking  Lot 

(3)  Attendants  (Service  Workers  such  as 
Personal  Service  Attendants,  Amusement  and 
Recreation  Service  Attendants) 


FEDERAL  RE<»ISTER,  VOL.  41,  NO.  215 — FRIDAY,  NOVEMBER  5,  1976 


18£40 


PROPOSED  RULES 


Schedule  B — Continued 

(4 )  Automobile  Service  Station  Attendants 

(5)  Bartenders 

(6)  Bookkeepers  H 

(7)  Dining  Boom  Attendants 

(8)  Caretakers 

(9)  Cashiers 

( 10)  Charworkers  and  Cleaners 

(11)  Chaffeurs  and  Taxicab  Drivers 

(12)  Cleaners,  Hotel  and  Motel 

(13)  Clerks,  General 

(14)  Clerks,  Hotel 

(15)  Clerks  and  Checkers,  Grocery  Stores 

(16)  Clerk  Typists 

( 17)  Cooks,  Short  Order 

(18)  Counter  and  Fountain  Workers 

(19)  Electric  Truck  Operators 

(20)  Elevator  Operators 

(21)  Floor  workers 

(22)  Groundskeepers 

(23)  Guards 

(24)  Helpers,  any  Industry 

( 25 )  Household  Domestic  Service  Workers 

(26)  Housekeepers 

(27)  House  Cleaners  and  Yard  Workers 

(28)  Janitors 

(29)  Key  Punch  Operators 

(30)  Kitchen  Workers 

(31)  Laborers,  Farm 

(32)  Laborers  Mine 

(33)  Laborers  Common 

(34)  Loopers  and  Toppers 

(35)  Material  Handlers 

(36)  Nurses’  Aides  and  Orderlies 

(37)  Packers,  Markers,  Bottlers,  and  Re¬ 
lated 

(38)  Porters 

(39)  Receptionists 

(40)  Sailors  and  Deck  Hands 

(41)  Sales  Clerks,  General 

(42)  Sewing  Machine  Operators  and  Hand- 
stitchers 

(43)  Street  Railway  and  Bus  Conductors 

(44)  Telephone  Operators 

(45)  Truck  Drivers  and  Tractor  Drivers 

(46)  Typists,  Lesser  Skilled 

(47)  Ushers,  Recreation  and  Amusement 

(48)  Stock  Room  and  Warehoiise  Workers 

(b)  Descriptions  of  Schedule  B  occu¬ 
pations — (1)  “Assemblers”  perform  one 
or  more  repetitive  tasks  to  assemble  com¬ 
ponents  and  subassemblies  using  hand 
or  power  tools  to  mass  produce  a  variety 
of  components,  products  or  equipment. 
Involves  such  activities  as  riveting,  drill¬ 
ing,  filing,  bolting,  soldering,  si>ot  weld¬ 
ing,  cementing,  gluing,  cutting,  and  fit¬ 
ting.  May  use  clamp  or  other  work  aids 
to  hold  parts  during  assembly.  May  in¬ 
spect  or  test  components.  May  t^d  pre¬ 
viously  set-up  or  automatic  machine. 

(2)  “Attendants,  Parking  Lot”  park 
automobiles  for  customers  in  parking 
lots  or  garages  and  may  collect  fees 
based  on  time  span  of  parking. 

(3)  “Attendants  (.Service  Workers 
such  as  Personal  Service  Attendants, 
Amusement  and  Recreation  Service  At¬ 
tendants)  ”,  Perform  a  variety  of  routine 
tasks  attending  to  the  personal  needs  of 
customers  at  such  places  as  amusement 
parks,  bath  houses,  clothing  checkrooms, 
and  dressing  rooms.  Includes  such  tasks 
as  taking  and  issuing  tickets,  <diecking 
and  issuing  clothing  and  supplies,  clean¬ 
ing  premises  and  equipment,  answering 
inquiries,  checking  lists,  and  maintain¬ 
ing  simple  records. 

(4)  “Automobile  Service  Station  At¬ 
tendants”.  Service  automotive  vehicles 
with  fuel,  lubricants,  and  automotive  ac¬ 
cessories  at  drive-in  service  facilities. 
Also,  compute  charges  and  collect  fees 
from  customers. 


(5)  “Bartenders”  prepare,  mix,  and 
dispense  alcoholic  beverages  for  con¬ 
sumption  by  bar  customers.  Also,  com¬ 
pute  and  collect  charges  for  drinks. 

(6)  “Bookkeepers  II”  keep  records  of 
one  facet  of  an  establishment’s  financial 
transactions.  Responsible  for  maintain¬ 
ing  one  set  of  books,  and  specialize  in 
such  areas  as  accounts-payable,  ac- 
counts-receivable,  or  interest  accrued 
rather  than  a  complete  set  of  records. 

(7)  “Dining  Room  Attendants”  facili¬ 
tate  food  service  in  an  eating  place  by 
performing  such  tasks  as  removing 
dirty  dishes,  replenishing  linen  and  sil¬ 
ver  supplies,  serving  water  and  butter  to 
patrons,  and  cleaning  and  polishing 
equipment. 

(8)  “Caretakers”  perform  a  combina¬ 
tion  of  duties  to  keep  a  private  home 
clean  and  in  good  condition.  Involves 
such  activities  as  cleaning  and  dusting 
furniture  and  furnishings,  hallways  and 
lavatories;  beating,  vacuuming,  and 
scrubbing  rugs;  washing  windows,  wax¬ 
ing  and  polishing  floors;  removing  and 
hanging  draperies;  cleaning  and  oiling 
furnaces  and  other  equipment;  repairing 
mechanical  and  electrical  appliances; 
painting  and  other  chores  as  required. 

(9)  “Cashiers”  receive  payments  made 
by  customers  for  goods  or  services,  make 
change,  and  give  receipt.  Involves  such 
activities  as  operatii^  cash  register,  bal¬ 
ancing  cash  accoimts,  preparing  bank 
deposits  and  other  related  duties. 

(10)  “Charworkers  and  Cleaners”  keep 
promises  of  commercial  establishments, 
office  buildings,  or  apartment  houses  in 
clean  and  orderly  condition  by  perform¬ 
ing  such  tasks  as  mopping  and  sweeping 
floors,  dusting  and  polishing  furniture 
and  flxtures,  and  vacuuming  rugs.  Work 
according  to  set  routine. 

(11)  “Chauffeurs  and  Taxicab  Driv¬ 
ers”  drive  automobiles  to  convey  passen¬ 
gers  according  to  their  instructions. 

(12)  “Cleaners,  Hotel  and  Motel”  clean 
hotel  rooms  and  halls;  sweep  and  mop 
floors;  dust  furniture;  empty  wastebas¬ 
kets;  and  make  beds. 

(13)  “Clerks,  General”  perform  a  va¬ 
riety  of  routine  clerical  tasks  not  requir¬ 
ing  knowledge  of  systems  or  procedures. 
Involves  such  acti^ties  as  copying  and 
posting  data,  proofreading  records  or 
forms,  counting,  weighing,  or  measuring 
material,  routing  correspondence,  an¬ 
swering  telephones,  conveying  messages, 
and  running  errands. 

(14)  “Clerks,  Hotel”  perform  a  variety 
of  routine  tasks  to  accommodate  hotel 
guests.  Involves  such  activities  as  reg¬ 
istering  guests,  dispensing  keys,  distrib¬ 
uting  mail,  collecting  payments,  and 
adjusting  complaints. 

(15)  “Clerks  and  Checkers,  Grocery 
Stores”  itemize,  total,  and  receive  pwiy- 
ment  for  purchase  in  grocery  stores,  usu¬ 
ally  using  cash  register.  Often  assists  cus¬ 
tomer  in  locating  items,  stock  shelves, 
and  keep  stock-control  and  sales-trans- 
actlon  records. 

(16)  “Clerk  Typists”  perform  general 
clerical  work  requiring  use  of  typewriter 
in  majority  of  duties.  Involves  such  ac¬ 
tivities  as  typing  reports,  bills,  applica¬ 


tion  forms,  shipping  tickets,  and  other 
matters  from  clerical  records;  filing  rec¬ 
ords  and  reports,  posting  information  to 
records,  sorting  and  distributing  mail, 
answering  phone  and  similar  duties. 
(Combines  typing  and  filing,  sorting 
mail,  answering  the  telephone  and  other 
general  office  work.) 

(17)  “Cooks — Short  Order”  prepare 
and  cook  to  order  all  kinds  of  short-prep¬ 
aration-time  foods.  May  involve  such  ac¬ 
tivities  as  carving  meats  and  flUing  or¬ 
ders  from  a  steamtable;  preparing  sand¬ 
wiches,  salads,  beverages;  and  serving 
means  over  a  counter. 

(18)  “Counter  and  Fountain  Workers” 
serve  food  to  patrons  at  lunchroom 
counters,  cafeterias,’  soda  fountains,  or 
similar  public  eating  places.  Take  orders 
from  customers  and  frequently  prepare 
simple  items,  such  as  dessert  dishes; 
itemize  and  total  checks;  receive  pay¬ 
ment  and  make  change;  and  clean  work 
area  and  equipment. 

(19)  “Electric  Truck  Operators”  drive 
gasoline-  or  electric-powered  industrial 
trucks  or  tractors  equipped  with  fork¬ 
lift,  elevating  platform,  or  trailer  hitch 
to  move  and  stack  equipment  and  ma¬ 
terials  in  a  warehouse,  storage  yard,  or 
factory. 

(20)  “Elevator  Operators”  operate  ele¬ 
vators  to  transport  passengers  and 
freight  between  building  floors. 

(21)  “Floorworkers”  perform  a  variety 
of  routine  tasks  in  support  of  other  work¬ 
ers  in  and  around  such  work  sites  as 
factory  floors  and  service  areas,  fre¬ 
quently  at  the  beck  and  call  of  others. 
Involves  such  tasks  as  cleaning  floors, 
materials,  and  equipment;  distributing 
materials  and  tools  to  workers;  running 
errands;  delivering  messages;  emptying 
containers;  and,  removing  materials 
from  work  area  to  storage  or  shipping 
areas. 

(22)  “Groundskeepers”  maintain 
grounds  of  industrial,  commercial,  or 
public  property  in  good  condition.  In¬ 
volves  such  tasks  as  cutting  lawns,  trim¬ 
ming  hedges,  pruning  trees,  repairing 
fences,  planting  flowers,  and  shoveling 
snow. 

(23)  “Guards”  guard  and  patrol  prem¬ 
ises  of  industrial  or  business  establish¬ 
ments  or  similar  types  of  property  to 
prevent  theft  and  other  crimes  and  pre¬ 
vent  possible  injury  to  others. 

(24)  “Helpers  (Any  Industry)”  per¬ 
form  a  variety  of  duties  to  assist  another 
worker  usually  of  a  higher  level  of  com¬ 
petency  of  expertness.  Involves  such 
activities  as  furnishing  another  worker 
with  materials,  tools,  and  supplies;  clean¬ 
ing  work  area,  machines  and  equipment; 
feeding  or  offbearing  machines;  holding 
materials  or  tools  according  to  worker 
assisted. 

(25)  “Household  Domestic  Service 
Workers”  perform  a  variety  of  tasks  in 
private  households,  including  such  activ¬ 
ities  as  cleaning,  dusting,  washing,  iron¬ 
ing,  making  beds,  maintaining  clothes, 
marketing,  cooking,  serving  food,  and 
caring  for  children  or  disabled  persons: 
Provided,  however,  that  this  category 
shall  apply  only  to  those  workers  who 
have  had  less  than  one  year  of  docu- 
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mented  full-time  paid  experience  in  the 
work  to  be  performed,  working  on  a  live- 
in  or  live-out  basis  in  private  households 
or  in  public  or  private  institutions  or 
establishments  where  the  worker  has 
performed  tasks  equivalent  to  tasks 
normally  associated  with  the  mainte¬ 
nance  of  a  private  household. 

(26)  "Housekeepers”  supervise  workers 
engaged  in  maintaining  interiors  of  resi¬ 
dential  buildings  in  a  clean  and  orderly 
fashion.  They  assign  duties  to  household 
domestic  service  workers,  charworkers, 
and  housecleaners ;  Inspect  finished  wdrk, 
and  maintain  supply  of  equipment  and 
materials. 

(27)  "House  Cleaners  and  Yard  Work¬ 
ers^’  (1)  Perform  routine  tasks  to  keep 
hotel  premises  neat  and  clean.  Involves 
such  tasks  as  cleaning  rugs;  washing 
W£dls,  ceilings,  and  windows;  moving  fur¬ 
niture;  mopping  and  waxing  fioors;  and, 
polishing  metalwork;  and  (il)  maintain 
the  grounds  of  private  residence  in  good 
order.  Typical  tasks  are  mowing  and 
watering  lawns,  planting  fiowers  and 
shrubs,  and  repairing  and  painting 
fences.  Work  on  Instructions  of  private 
employer. 

(28)  "Janitors”  keep  hotel,  office  build¬ 
ing,  aparlanent  houses,  or  similar  build¬ 
ing  in  clean  and  orderly  condition,  and 
tend  furnaces  and  boilers  to  provide  heat 
and  hot  water.  Tsrical  tasks  are  sweeping 
and  moiH)ing  fioors,  emptying  trash  con¬ 
tainers,  and  doing  minor  painting  and 
plumbing  repairs.  Often  maintain  resi¬ 
dence  at  place  of  work. 

(29)  "Keypunch  Operators”  means 
using  machines  similar  in  action  to  type¬ 
writers,  punch  holes  in  cards  in  such  a 
position  that  each  hole  can  be  identi¬ 
fied  as  representing  a  specific  item  of  in¬ 
formation.  These  pimched  cards  may  be 
used  with  electronic  computers  as  well 
as  tabulating  machines. 

(30)  "Kitchen  Workers”  perfoim  rou¬ 
tine  tasks  in  kitchen  of  restaurant.  Pri¬ 
mary  responsibility  is  to  maintain  work 
areas  and  equipment  in  a  clean  and  or¬ 
derly  fashion.  Involves  such  tasks  as 
moiling  fioors,  removing  trash,  washing 
pots  and  pans,  transferring  supplies  and 
equipment,  and  washing  and  peeling 
vegetables. 

(31)  "Laborers.  Farm”  plant,  cultivate, 
and  harvest  farm  products,  following  in¬ 
structions  of  supervisors,  often  working 
as  members  of  a  team.  IVpical  tasks  are 
watering  and  feeding  livestock,  picking 
fruit  and  vegetables,  and  cleaning  stor¬ 
age  areas  and  equipment. 

(32)  "Laborers,  Mine”  perform  routine 
tasks  in  underground  or  surface  mine, 
pit,  or  quarry,  or  at  tipple,  mill,  or  prep¬ 
aration  plant.  Involves  such  tasks  as 
cleaning  work  areas,  shoveling  coal  onto 
conveyors,  pushing  mine  cars  from  "work¬ 
ing  face  to  haulage  road,  and  loading  or 
sorting  material  onto  wheelbarrow. 

(33)  "Laborers,  Common”  perform 
routine  tasks  in  an  Industrial  construc¬ 
tion  or  manufacturing  enviromnent. 
*IVpical  tasks  are  loading  and  moving, 
equimnent  and  simpUes,  cleaning  work 
areas,  and  distributing  tools.  Woric  upon 
instructions  according  to  set  routine. 


(34)  "Loopers  and  Toppers”  (i)  Tend 
machines  that  shear  nap,  loose  tlureads, 
and  knots  from  cloth  surfaces  to  give 
unfiorm  finish  and  texture,  (li)  (Operate 
looping  machines  to  close  openings  in  tm 
of  seamless  hose  or  Join  knitted  garment 
parts,  (ill)  Loop  stitches  or  ribbed  gar¬ 
ment  parts  on  points  of  transfer  of  gar¬ 
ment  parts  to  needles  of  knitting  ma¬ 
chine. 

(35)  "Material  Handlers”  load,  unload, 
and  convey  materials  within  or  near 
plant,  yard,  or  worksite,  under  specific 
instructions. 

-  (36)  "Nurses’  Aides  and  Orderlies”  as¬ 
sist  in  care  of  hospital  patients.  Involves 
such  activities  as  bathmg,  dressing,  im- 
dresslng  patients  and  giving  alcohol 
rubs;  serving  and  collecting  food  trays; 
cleaning  and  shaving  hair  from  skin  area 
of  operative  cases;  lifting  patients  onto 
and  from  bed,  and  transporting  patients 
to  treatment  units;  changing  bed  linens, 
running  errands,  and  directing  visitors. 

(37)  "Packers,  Markers,  Bottlers,  and 
Related”  pack  products  into  containers, 
such  as  cartons  or  crates;  mark  iden¬ 
tifying  information  on  articles;  Insme 
filled  bottles  are  properly  sealed  and 
marked;  often  worldng  with  team  on  or 
at  end  of  assembly  line. 

(38)  "Porters”  (i)  Carry  baggage  for 
passengers  of  airline,  railroad,  or  motor- 
bus  by  hand  or  handtruck.  Perform  re¬ 
lated  personal  services  in  and  around 
public  transportation  enviromnent.  (ii) 
Keep  building  premises,  working  areas  in 
production  departments  or  industrial  or¬ 
ganizations,  or  similar  sites  in  clean  and 
orderly  condition. 

(39)  "Receptionists”  receive  clients  or 
customers  coming  into  establishments  to 
ascertain  their  wants,  and  direct  them 
accordingly.  Involves  such  activities  as 
arranging  appointments,  directing  caller 
to  destination,  recording  name,  time,  na¬ 
ture  of  business,  person  seen;  answering 
phone  and  related  duties. 

(40)  "Sailors  and  Deck  Hands”  stand 
deck  watches  and  perform  a  variety  of 
tasks  to  preserve  painted  surface  of  ship, 
and  maintain  lines,  running  gear,  and 
cargo  handling  gear  in  safe  operating 
condition.  Involves  such  tasks  as  mop¬ 
ping  decks,  chipping  rust,  painting 
chipped  areas,  and  splicing  rope. 

(41)  "Sales  Clerks,  General”  receive 
payment  for  merchandise  in  a  retain 
establishment,  wrap  or  bag  merchandise, 
and  keep  shelves  stocked. 

(42)  "Sewing  Machine  Operators  and 
Handstitchers”  (1)  Operate  single-  or 
multiple-needle  sewing  machine  to  join 
parts  in  the  manufacture  of  such  prod¬ 
ucts  as  awnings,  carpets,  and  gloves.  Spe¬ 
cialize  in  one  type  of  sewing  machine 
limited  to  joining  oiierations.  (il)  Join 
and  reinforce  parts  of  such  articles  as 
garments,  and  curtains,  sew  button-holes 
and  attach  fasteners  to  articles,  or  sew 
decorative  trimmings  to  articles,  using 
needle  and  thread. 

(43)  "Street  Railway  and  Bus  Conduc¬ 
tors”  c(dlect  fares  or  tickets  from  pas¬ 
sengers,  issue  transfers,  open  and  close 
doors,  announce  stops,  answer  questions, 
and  signal  operator  to  start  or  stop. 


(44)  "Telephone  Operators”  operate 
teleph(me  switchboards  to  relay  incom¬ 
ing  and  internal  calls  to  phones  in  an 
establishment,  and  make  connections 
with  external  lines  for  outgoing  calls. 
Taking  messages,  supplying  information 
and  keeping  records  of  calls  and  charges 
is  often  involved.  Some  situations  pri¬ 
marily  Involve  establishing  or  aiding 
telephone  users  in  establishing  local  or 
long  distance  telephone  connections. 

(45)  "Truck  Drivers  and  Tractor 
Drivers”  (i)  Drive  trucks  to  transport 
materials,  mer(ffiandise,  equipment,  or 
people,  to  and  from  specified  destina¬ 
tions  such  as  plants,  railroad  stations, 
and  offices.  (M)  Drive  tractors  to  move 
materials,  draw  implements,  pull  out  ob¬ 
jects  imbedded  in  groxmd,  or  pull  cable 
of  winch  to  raise,  lower,  or  load  heavy 
materials  or  equipment. 

(46)  "Typists,  Lesser  Skilled”  type 
straight-copy  material,  such  as  letters, 
reports,  stencils,  and  addresses,  from 
draft  or  corrected  copy.  Not  required  to 
prepare  materials  involving  the  under¬ 
standing  of  complicated  technical  ter¬ 
minology.  the  arragenment  and  setting 
of  complex  tabular  detail  or  similar 
problems.  IVPing  speed  in  English  does 
not  exceed  62  words  per  minute  on  a 
manual  typewriter  and/or  60  words  per 
minute  on  an  electric  tjrpewriter  and  the 
error  rate  reaches  12  or  more  for  a  5 
minute  typing  period  on  representative 
business  correspondence. 

(47)  "Ushers  {Recreation  and  Amuse¬ 
ment)”  assist  patrons  at  entertainment 
events  in  finding  seats,  searching  for  lost 
articles,  and  locating  facilities. 

(48)  "Stock  Room  and  Warehouse 
Workers”  receive,  store,  ship,  and  dis¬ 
tribute  materials,  tools,  equipment,  and 
products  within  establishments  as  di¬ 
rected  by  others. 

(c)  Requests  for  waivers  from  Schedule 
B.  Any  employer  who  desires  a  waiver 
from  Schedule  B  may  request  such  a 
waiver  by  submitting  a  written  request 
to  the  appropriate  regional  Certifying 
Officer  piu-suant  to  §  656.23  of  this  Part. 

(d)  The  Administrator  may  revise 
Schedule  B  from  time  to  time  on  the  Ad¬ 
ministrator’s  own  initiative,  upon  the 
request  of  a  Regional  Administrator, 
Employment  and  Training  Administra¬ 
tion,  or  upon  the  written  request  of  any 
other  person  which  sets  forth  reasonable 
groimds  therefor.  Such  requests  should 
be  mailed  to  the  Administrator,  United 
States  Employment  Service,  Room  8000, 
Patrick  Henry  Building,  601  D  Street, 
NW.,  Washington,  D.C.  20213. 

Subpart  C — Labor  Certification  Process 
§  656.20  Introduction. 

(a)  A  request  for  a  labor  certification 
on  behalf  of  any  alien  who  is  required  by 
the  Act  to  become  a  beneficiary  of  a  labor 
certification  in  order  to  work  permanent¬ 
ly  within  the  United  States  may  be  filed 
as  foUows: 

(1)  Any  alien,  except  an  alien  whose 
occupation  is  listed  on  Schedule  A,  must 
have  an  employer  apply  for  a  labor  cer¬ 
tification  on  the  alien’s  behalf  pursuant 
to  §  656.21. 
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(2)  An  alien  seeking  labor  certification 
for  an  occupation  listed  on  Schedule  A 
may  apply  personally  for  a  labor  certifi¬ 
cation  pursuant  to  §  656.22. 

(3)  An  alien  seeking  a  labor  certifica¬ 
tion  for  an  occupation  listed  on  Schedule 
B  may  have  an  employer  apply  for  a 
labor  certification  on  the  alien’s  behalf 
pursuant  to  §§  656.23  and  656.21. 

(b)  (1)  Aliens  or  employers  may  have 
agents  apply  for  labor  certifications  on 
their  behalf. 

(2)  The  alien  and/or  the  employer 
shall  sign  a  statement  that  the  agent  is 
representing  the  alien  and/or  employer 
and  that  the  alien  and/or  employer  takes 
full  responsibility  for  the  accuracy  of  any 
representations  made  by  the  agent. 

(c)  The  forms  required  imder  this  Part 
for  applications  for  labor  certification 
are  available  at  U.S.  Consular  ofBces 
abroad,  at  INS  ofiBces  in  the  United 
States,  and  at  local  ofSces  of  the  State 
employment  service  agencies. 

§  656.2 1  Basic  labor  rertification  appli¬ 
cation  process. 

(a)  Except  as  otherwise  provided  at 
§  656.22  (labor  certifications  for  Schedule 
A  occupations) .  an  employer  who  desires 
to  apply  for  a  labor  certification  on  be¬ 
half  of  an  alien  shaU  file,  in  duplicate, 
the  following  forms  and  statements  with 
the  local  employment  service  ofiBce  serv¬ 
ing  the  area  where  the  alien  proposes  to 
be  employed: 

(1)  A  “Statement  of  Qualifications  of 
Alien”  form,  signed  by  the  alien; 

(2)  A  “Job  Offer  for  Alien  Employ¬ 
ment”  form; 

(3)  If  the  application  involves  a  job 
offer  as  a  physician  or  surgeon,  docu¬ 
mentation  that  the  alien  has  passed 
parts  I  and  n  of  the  National  Board  of 
Medical  Examiners  Examination  or  an 
equivalent  examination  as  determined 
by  the  Secretary  of  Health,  Education, 
and  Welfare; 

(4)  If  the  application  involves  a  job 
offer  as  a  teacher,  documentation  that 
the  employer  selected  the  alien  pursuant 
to  a  competitive  recruitment  and  selec¬ 
tion  process  through  which  the  alien  was 
found  to  be  more  qualified  than  any  of 
the  U.S.  workers  who  applied  for  the  job; 

(5)  If  the  application  involves  a  job 
offer  as  a  live-in  household  domestic 
service  worker; 

(i)  A  fully  documented  “Supplemental 
Statement  for  Live- At- Work  Job  Offers” 
form; 

(ii)  Two  copies  of  the  emplosrment 
contract,  each  signed  and  dated  by  both 
the  employer  and  the  alfen  (not  by  their 
agents) .  Ihe  contract  shall  clearly  state; 

(A)  The  wages  to  be  paid  on  an  hourly 
and  weekly  basis; 

(B)  Total  hours  of  employment  per 
week,  and  exact  hours  of  daily  employ¬ 
ment  and  an  indication  that  the  alien  is 
free  to  leave  the  employer’s  premises  at 
all  other  times  except  that  the  alien  may 
work  overtime  if  paid  for  the  overtime 
at  no  less  than  the  legally  required 
hourly  rate.  However,  It  is  understood 
that  the  alien  will  reside  on  the  em¬ 
ployer’s  premises; 


(C)  Complete  details  of  the  duties  to 
be  performed  by  the  alien; 

(D)  The  total  amount  of  money  to  be 
advanced  by  the  employer  with  details  of 
specific  items,  and  the  terms  of  repay¬ 
ment  by  the  alien  of  the  advance  by  the 
employer; 

(E)  That  in  no  event  shall  the  alien 
be  required  to  give  more  than  two  weeks* 
notice  of  intent  to  leave  the  emplosrment 
contracted  for  and  that  the  employer 
must  give  the  alien  at  least  two  we^' 
notice  before  terminating  employment; 

(F)  'That  a  duplicate  contract  has  been 
furnished  to  the  alien; 

(G)  That  room  and  board  will  be  pro¬ 
vided  at  no  cost  to  the  worker;  and 

(H)  Any  other  agreement  or  conditions 
not  specified  on  the  “Job  Offer  for  Allen 
Employment”  form. 

(iii)  (A)  Documentation  of  paid  ex¬ 
perience  in  the  form  of  statements  frmn 
past  or  present  employers  setting  forth 
the  dates  (month,  day,  and  year)  em¬ 
ployment  started  and  ended,  hours  of 
work  per  day,  number  of  days  worked  per 
week,  place  where  the  alien  worked,  de¬ 
tailed  statement  of  duties  performed  on 
the  job,  equipment  and  appliances  used, 
supervision  exercised,  and  exact  amount 
of  wages  paid  per  day  or  week.  Less  than 
an  eight-hour  workday  may  not  be 
counted  as  work  of  a  full-time  nature. 
The  total  paid  experience  must  be  equal 
to  one  full  year’s  employment  on  a  full¬ 
time  basis.  Time  spent  in  a  household 
domestic  service  training  course  cannot 
be  included  in  the  required  one  year  of. 
paid  experience.  For  example,  two  years’ 
experience  working  four  hours  per  work¬ 
day  is  the  equivalent  of  one  year  of  full¬ 
time  experience. 

(B)  Each  statement  must  identify  the 
person  who  signed  it  and  show  the  date 
on  which  the  statement  was  signed.  A* 
statement  not  in  the  English  language 
shall  be  accompanied  by  a  translation 
certified  by  the  translator  as  to  the  ac¬ 
curacy  of  the  translation,  and  as  to  the 
translator’s  competency  to  translate, 

(b)  The  employer  shall  also  submit,  as 
part  of  its  labor  certification  application, 
documentation  which  shows  clearly  that: 

(1)  It  has  been,  recruiting  at  the  pre¬ 
vailing  wage,  as  described  at  §  656.40  and 
at  prevailing  working  conditions,  and  has 
reason  to  think  it  will  continue  to  be  un¬ 
successful  in  its  recruiting  of  U.S.  work¬ 
ers  through  the  public  employment  sys¬ 
tem  and/or  through  other  labor  referral 
and  recruitment  sources  normal  to  the 
occupation; 

(2)  It  has  enough  funds  available  to 
pay  the  wage  or  salary  offered  the  alien; 

(3)  The  wage  offer^  equals  or  exceeds 
the  prevailing  wage  as  determined  pur¬ 
suant  to  §  656.40,  and  that  the  employer 
guarantees  that  the  wage  that  will  be 
paid  to  the  alien  at  the  time  the  alien 
begins  work,  if  a  labor  certification  is 
granted,  will  equal  or  exceed  the  pre¬ 
vailing  wage,  as  determined  pursuant  to 
§  656.40,  at  the  time  the  alien  begins  em¬ 
ployment; 

(4)  The  wage  offered  is  not  based  only 
on  commissions,  bonuses  or  other  incen¬ 
tives,  but  guarantees  a  wage  paid  on  a 
weekly,  bi-weekly  or  monthly  basis; 


(5)  It  will  be  able  to  place  the  alien  on 
Its  paso-oll  on  or  before  the  date  of  the 
alien’s  proposed  starting  date  of  work; 

(6)  The  job  opportunity  does  not  in¬ 
volve  unlawful  discrimination  by  race, 
creed,  color,  national  origin,  age;  sex,  re¬ 
ligion,  han^cap,  or  citizenship; 

(7)  The  job  opportunity  has  been  and 
is  clearly  open  to  any  qualified  U.S. 
workers; 

(8)  The  job  opportunity  has  been  and 
is  being  described  without  unduly  re¬ 
strictive  job  requirements; 

(1)  The  job  opportunity  requirements, 
unless  adequately  document^  as  aris¬ 
ing  from  business  necessity,  shall  be 
those  normally  required  for  the  job  in 
the  United  States,  be  those  described  for 
the  job  in  the  Dictionary  of  Occupational 
Titles  (DOT)  including  those  for  sub¬ 
classes  of  jobs,  and  not  include  require¬ 
ments  for  a  language  other  than  Eng¬ 
lish. 

(li)  If  the  Job  opportunity  involves  a 
combination  of  duties,  for  example,  en¬ 
gineer-pilot,  the  employer  must  docu¬ 
ment  that  it  has  normally  employed 
persons  for  that  combination  of  duties 
and/or  workers  customarily  perform  the 
combination  of  duties  in  the  area  of  in¬ 
tended  employment,  and/or  the  combi¬ 
nation  job  opportunity  is  based  on  a 
business  necessity. 

(9)  (1)  It  has  advertised  and  is  still  ad¬ 
vertising  the  job  opportunity  without 
success  in  such  media  as  newspapers  of 
general  circulation,  and  ethnic  and  pro¬ 
fessional  publications; 

(ii)  Its  advertising  offers  prevailing 
working  conditions  and  requirements 
and  the  prevailing  wage  for  the  occupa¬ 
tion  calculated  pursuant  to  §  656.40  of 
this  Part,  states  the  rate  of  pay,  offers 
training  if  the  job  opportunity  is  the  type 
for  which  the  employer  customarily  pro¬ 
vides  training,  and  offers  wages,  terms 
and  conditions  of  employment  which  are 
no  less  favorable  than  those  offered  to 
the  alien; 

(iii)  Its  advertising  describes  the  job 
opportunity  with  particularity;  the  doc- 
.umentation  shall  include  a  copy  of  at 
least  one  advertisement  placed  by  the 
employer; 

(iv)  Its  advertising  has  produced  no 
satisfactory  results; 

(10)  It  has  posed  within  its  organi¬ 
zation  notices  of  the  job  opportunity 
which  contain  the  information  required 
by  paragraph  (b)  (9)  (ii)  of  this  section; 

(11)  Its  job  opportunity  is  not: 

(i)  Vacant  because  the  former  occu¬ 
pant  is  on  strike  or  is  being  locked  out 
in  the  course  of  a  labor  dispute,  or 

(ii)  At  issue  in  a  labor  dispute; 

(12)  Its  other  efforts  to  locate  and 
employ  U.S.  workers  for  the  job  oppor¬ 
tunity  such  as  recruitment  efforts  by 
means  of  private  employment  agencies, 
advertisements  placed  with  radio  or  TV 
stations,  recruitment  at  trade  schools, 
colleges,  and  universities  or  attempts  to 
fill  the  job  Opportunity  by  development 
or  promotion  from  among  its  present 
employees,  has  been  and  continues  to  be 
unsuccessful; 

(13)  If  unions  are  customarily  used 
as  a  recruitment  source  in  the  area  or 
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industry,  they  were  unable  to  refer  U.S. 
workers; 

(14)  Its  requirements  for  the  job  op¬ 
portunity,  as  described,  represent  the 
employer’s  actual  minimum  require¬ 
ments  for  the  Job  opportunity,  and  the 
employer  has  not  hired  workers  with 
less  training  or  experience  for  Jobs  simi¬ 
lar  to  that  involved  in  the  Job  opportu¬ 
nity  or  that  it  is  not  feasible  to  hire 
workers  with  less  training  or  experience 
than  that  required  by  the  employer’s  Job 
offer; 

(15)  If  U.S.  workers  have  applied  for 
the  Job  opportunity,  tliey  were  rejected 
solely  for  lawful  Job-related  reasons;  and 

(16)  Its  Job  opportunity’s  terms,  con¬ 
ditions  and  occupational  environment 
are  not  contrary  to  Federal,  State  or 
local  law. 

\  (c)  The  local  employment  service 
office  shall  determine  if  the  occupation 
for  which  labor  certification  is  sought  is 
listed  on  Schedule  A.  If  the  occupation  is 
so  listed,  the  local  emplosrment  service 
office  shall  advise  the  employer  that  the 
forms  must  be  filed  with  an  INS  or  Con¬ 
sular  Office  pursuant  to  S  656.22,  and 
sha.li  explain  that  the  Administrator  has 
determined  that  U.S.  workers  in  the 
occupation  are  unavailable  throughout 
the  United  States  (unless  a  geographic 
limitation  is  applicable)  and  that  the 
employment  of  the  alien  in  the  occupa¬ 
tion  will  not  adversely  affect  U.S.  work¬ 
ers  similarly  employed. 

(d)  The  local  employment  service 
office,  using  the  information  on  the  “Job 
Offer  for  Alien  Employment’’  form,  shall 
have  the  employer  file  a  Job  order  re¬ 
questing  United  States  workers.  The 
local  office  shall  make  sure  that  both 
the  form  and  the  job  order  are  complete. 
If  the  Job  order  Is  Incomplete,  discrimi¬ 
natory,  or  otherwise  unacceptable  as  a 
Job  order  imder  employment  service 
regulations,  the  local  office  shall,  as  ap¬ 
propriate,  either  contact  the  employer 
to  ^  to  remedy  the  defect  or  return  the 
form  and  the  Job  order  to  the  employer 
with  advice  on  how  the  defect  can  be 
remedied. 

(e)  If  the  Job  order  is  acceptable  and 
the  labor  certification  application  is  com¬ 
plete,  the  local  office  shall: 

(1)  Immediately  date  stamp  the  form; 
see  S  656.30  for  the  significance  of  this 
date; 

(2)  Calculate,  to  the  extent  of  its 
expertise  using  wage  information  avail¬ 
able  to  it,  the  prevailing  wage  for  the 
jc^  opportunity  pursuant  to  §  656.40  and 
shall  put  its  finding  in  writing.  If  the 
local  office  finds  that  the  rate  of  wages 
offered  is  below  the  prevailing  wage,  it 
shall  advise  the  employer  to  increase  the 
amoimt  offered,  and  that,  if  the  em¬ 
ployer  refuses  to  do  so,  and  if  the  labor 
certification  is  denied  by  the  Certifying 
Officer  because  the  rate  of  wages  does  not 
meet  the  prevailing  wage,  the  applica¬ 
tion  will  have  to  be  refiled  at  the  local 
office. 

(f)  The  local  office,  .in  cooperation 
with  the  employer,  shall  then  attempt  to 
recruit  United  States  workers  for  a  pe¬ 
riod  of  60  calendar  days,  except  that,  if 
the  employer  has  a  previous  Job  order 


for  the  same  Job  on  file  with  the  same 
local  office,  the  60  days  shall  be  reduced 
by  the  munber  of  days  which  have 
elapsed  since  the  first  Job  order  was  filed. 
As  part  of  these  efforts,  the  employer 
shall  advertise  the  Job  in  a  newspaper  of 
general  circulation.  This  advertisement 
shall  conform  with  the  requirements  at 
§  656.21(b)  (9),  and  shall  direct  appli¬ 
cants  to  report  to  the  local  office  for 
referral  to  the  employer. 

(g)  If,  after  60  days,  the  recruitment 
is  not  successfril,  the  local  office  shall 
send  the  application,  its  prevailing  wage 
finding  and  any  appropriate  additional 
information  such  as  a  local  labor  mar¬ 
ket  data,  to  the  State  employment  service 
office  or,  if  authorized,  to  the  ETA  re¬ 
gional  office. 

(h)  A  State  employment  service  office, 
which  receives  an  application,  may  add 
appropriate  data  or  comments  and  shall 
promptly  transmit  the  application  to  the 
appropriate  regional  Certifying  (Jfficer. 

§  656.22  Applications  for  labor  certifi¬ 
cations  for  Schedule  A  oi-cupations. 

(a)  An  alien  or  agent  of  an  alien  shall 
apply  for  a  labor  certification  for  a 
Schedule  A  occupation  by  filing  a  “State¬ 
ment  of  Qualifications  of  Alien’’  form  In 
duplicate  with  a  UJ3.  Consular  office 
abroad  or  with  an  INS  office  in  the 
United  States. 

(b)  Since  no  U.S.  workers  are  avail¬ 
able,  and  since  the  employment  of  aliens 
will  not  adversely  affect  the  wages  or 
working  conditicms  of  U.S.  workers,  no 
Job  opportunity  is  necessary  for  a  labor 
certification  tmder  this  section.  No  em¬ 
ployer,  therefore,  shall  file  a  "Job  Offer 
for  Alien  Employment’’  form  on  behalf, 
of  any  alien  seeking  a  labor  certification 
pursuant  to  this  section. 

(c)  If  the  alien  is  requesting  a  prefer¬ 
ence  described  at  §  656.2(d)  (1),  and  if 
the  alien  has  made  application  for  labor 
certification  by  filing  a  “Statement  of 
Qualifications  of  Alien’’  form  at  a  Con¬ 
sular  office,  the  Consular  Officer  shall 
review  the  form  as  appropriate  and  shall 
then  forward  the  application  to  the  INS. 

(d)  An  Immigration  Officer,  or  Con¬ 
sular  Officer  (except  as  provided  in  para¬ 
graph  (c)  of  this  section),  shall  deter¬ 
mine  whether  the  alien  has  met  the  re¬ 
quirements  of  this  section,  and  of  Sched¬ 
ule  A  (§  656.10) ,  shall  review  the  “State¬ 
ment  of  Qualifications  of  Allen’’  form 
and  shall  determhie  whether  or  not  the 
alien  is  a  qualified  member  of  and  in¬ 
tends  to  pursue  the  Schedule  A  occupa¬ 
tion. 

(1)  The  Officer  may  request  an  ad¬ 
visory  opinion  as  to  whether  the  alien 
is  qualified  for  the  Schedule  A  occupa¬ 
tion  from  the  ETA  regional  office  for  the 
area  of  intended  residence. 

(2)  The  decision  of  the  INS  or  Depart¬ 
ment  of  State  shall  be  conclusive  and 
final.  ’The  alien,  therefore,  may  not  make 
use  of  the  review  procedures  set  forth  at 
§  656.27. 

(e)  If  the  alien  qualifies  for  the  occu¬ 
pation,  the  Immigration  or  Consular  Of¬ 
ficer  shall  indicate  the  occupation  on  the 
“Statement  of  Qualifications  of  Allen’’ 
form.  The  Consular  or  Immigration  Of¬ 
ficer  shall  then  forward  a  copy  of  the 


certification  papers  to  the  Administra¬ 
tor,  indicating  thereon  the  Immigration 
or  Consular  office  which  granted  the  la¬ 
bor  certification,  and  the  date  of  the 
certification  (see  §  656.30  for  the  signif¬ 
icance  of  this  date). 

§  656.23  Applications  for  labor  certifi¬ 
cations  for  Schedule  B  occupations; 
requests  for  waivers  from  .^hedule 
B. 

(a)  Occupations  listed  on  Schedule  B 
require  little  or  no  education  or  experi¬ 
ence,  and  employees  can  be  quickly 
trained  to  perform  them  satisfactorily. 
In  addition,  many  of  these  occupations 
are  entry  Jobs  in  their  Industries  which 
offer  opportimitles  for  high  school  grad¬ 
uates  and  other  U.S.  workers  who  other¬ 
wise  would  have  difficulty  finding  their 
first  employment  and  gaining  work  ex- 
pa:ience.  The  Administrator  has  deter¬ 
mined  that  there  is  generally  a  nation¬ 
wide  surplus  of  U.S.  workers  who  are 
available  for  and  who  can  qualify  for 
Schedule  B  Job  oiHiortunities  which  offer 
prevailing  wages  and  working  conditions. 

(b)  Some  of  the  occupations  on  Sched- 
ffie  B  are  also  often  characterized  by 
relatively  low  wages,  long  and  Irregular 
working  hours,  and  poor  working  condi¬ 
tions  which  lead  to  excessive  turnover. 
In  most  instances,  the  Administrator  has 
determined  through  past  experience  that 
the  employment  of  aliens  has  failed  to 
resolve  such  employment  problems  since 
the  aliens,  like  U.S.  workers,  often 
quickly  move  to  other  Jobs.  ’This  results 
in  an  adverse  effect  upon  the  wages  and 
working  conditions  of  U.S.  workers  who 
are  employed  in  occupations  which  re¬ 
quire  similar  education  and  experience. 

(c)  Therefore,  the  Administrator  has 
determined  that  for  occupations  listed  on 
Schedule  B,  U.S.  workers  are  generally 
available  throughout  the  United  States, 
and  that  the  emplosntnent  of  aliens  In 
Schedule  B  occupations  will  adversely 
affect  the  wages  and  working  conditions 
of  U.S.  workers  similarly  employed. 

(d)  An  individual  employer  or  the  «n- 
ployer’s  agent  may  petition  the*^  Re¬ 
gional  Administrator,  Employment  and 
Training  Administration,  for  the  geo¬ 
graphic  area  in  which  the  Job  opportun¬ 
ity  is  located  for  a  Schedule  B  waiver 
on  behalf  of  an  alien  with  respect  to  a 
specific  Job  opportimlty.  The  petition 
shall  Include: 

(1)  The  documentation  required  by 
§  656.21; 

(2)  Etocumentary  verification,  which 
the  employer  has  obtained  freon  the  local 
office  which  contains  the  job  opportunity 
in  its  administrative  area,  that  the  em¬ 
ployer  has  had  a  Job  order  for  the  same 
Job  on  file  with  the  same  local  office  for 
a  period  of  60  calendar  days  and  that 
the  local  office  an  dthe  employer,  using 
the  job  order,  were  not  able  to  obtain  a 
qualified  U.S.  worker. 

(e)  The  RA,  using  the  procedures  and 
standards  set  forth  at  S  656.24,  shall 
either  grant  or  deny  the  waiver  and  shall 
inform  the  employer  of  the  determina¬ 
tion  in  writing. 

(f)  If  the  RA  grants  the  waiver  the 
Regional  Certlf3dng  Officer  shall  grant 
the  labor  certificatiem. 
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»g>  If  the  RA  denies  the  waiver  the 
Regional  Certifying  OflBcer  shall  deny  the 
labor  certification  and  shall  follow  the 
procedures  at  §  656.25(f)  (2) . 

§  656.2  i  l.alM>r  rertificMtioii  (Icli'riiiiiiu- 

(a)  If  the  labor  certification  presents 
a  special  or  unique  problem,  the  regional 
Certifying  Officer  may  refer  the  appli¬ 
cation  to  the  national  Certifying  Officer 
for  determination.  If  the  Admmistrator 
has  directed  that  certain  types  of  appli¬ 
cations  or  specific  applications  be  han¬ 
dled  in  the  USES  national  office,  the 
regional  Certifying  Officer  shall  refer 
such  applications  to  the  national  Cer¬ 
tifying  Officer. 

(b)  The  regional  or  national  Certify¬ 
ing  Officer,  as  appropriate,  shall  make  a 
determination  either  to  grant  the  labor 
certification  or  to  issue  a  Notice  of  Find¬ 
ings  on  the  basis  of  whether  or  not: 

(1)  The  employer  has  met  the  require¬ 
ments  of  §  656.21; 

(2)  There  is  in  the  United  States  a 
worker  who  is  able,  willing,  qualified  and 
available  for  and  at  the  place  of  the  job 
opportunity  according  to  the  following 
standards; 

(i)  The  Certifying  Officer,  in  judging 
whether  a  U.S.  worker  is  willing  to  take 
the  job  opportunity,  shall  look  at  the  doc¬ 
umented  results  of  the  employer’s  and 
the  emplosunent  service  office’s  recruit¬ 
ment  efforts,  and  shall  determine  if  there 
are  other  appropriate  sources  of  workers 
where  the  employer  should  have  re¬ 
cruited  or  might  be  able  to  recruit  U.S. 
workers. 

(il)  The  Certifjdng  Officer  shall  con¬ 
sider  a  U.S.  worker  able  and  qualified  for 
the  job  opportunity  if  the  worker,  by  edu¬ 
cation.  training,  experience,  or  a  com¬ 
bination  thereof,  is  able  to  perform  in 
the  normally  accepted  manner  the  duties 
involved  in  the  occupation  as  customarily 
performed  by  other  U.S.  workers  simi¬ 
larly  employed,  except  that,  if  the  appli¬ 
cation  involves  a  job  opportvmity  in  the 
teaching  profession,  the  UlS.  worker 
must  be  at  least  as  qualified  as  the  alien; 

(iii)  In  determining  whether  U.S. 

workers  are  available,  the  Certifying  Of¬ 
ficer  shall  consider  as  many  sources  as 
is  appropriate  and  shall  look  to  the  pub¬ 
lic  employment  service  system  as  one 
source.  * 

(iv)  In  determining  whether  a  U.S. 
worker  is  available  at  the  place  of  the 
job  opportunity,  the  Certifying  Officer 
shall  look  not  only  at  U.S.  workers  living 
or  working  in  the  area  of  intended  em¬ 
ployment  or  residence,  but  also  to  U.S. 
workers  who  are  willing  to  move  from 
elsewhere  at  their  own  expense  to  take 
the  job  unless  the  prevailing  practice 
among  employers  employing  workers  in 
the  occupation  is  to  pay  such  relocation 
expenses. 

(3)  the  employment  of  the  alien  will 
have  an  adverse  effect  upon  the  wages 
and  working  conditions  of  U.S.  workers 
similarly  employed.  In  making  this  de¬ 
termination  the  Certifying  Officer  shall 
consider  such  things  as  labor  market  in¬ 
formation.  the  special  circumstances  of 
the  Industry,  organization,  and/or  oc¬ 


cupation,  the  prevailing  wage  in  the  area 
of  intended  employment,  and  the  pre¬ 
vailing  working  ccmdltions,  such  as 
hours,  in  the  occupation. 

§  6.56.25  Procedures  following  a  labor 
('«‘rtification  determination. 

(a)  After  making  a  labor  certification 
determination,  the  Certifying  Officer 
shall  notify  the  apifiicant  in  writing  of 
the  determination. 

(b)  If  a  labor  certification  is  granted, 
the  Certifying  Officer  shall  follow  the 
document  transmittal  procedures  set 
forth  at  §  656.28. 

(c)  If  a  labor  certification  is  not 
granted,  the  Certlfsdng  Officer  shall  is¬ 
sue  a  Notice  of  Findings,  as  defined  in 
§  656.50.  The  Notice  of  Findings  shall: 

(1)  Contain  the  date  on  which  the 
Notice  of  Findings  was  issued; 

(2)  State  the  specific  bases  coi  which 

the  decision  to  issue  the  Notice  of  Find¬ 
ings  was  made;  > 

(3)  Specify  a  date.  35  calendar  days 
from  the  date  of  the  Notice  of  Finding, 
by  which  the  applicsmt  may  submit 
documentary  evidence  to  rebut  the  bases 
of  the  determination,  and  advise  the  ap¬ 
plicant  that,  if  the  applicant  fails  to  mail 
rebuttal  evidence  by  certified  mail  by  the 
date  specified,  the  Notice  of  Findings 
shall  automatically  become  the  final  de¬ 
cision  of  the  Secretary,  denying  the  labor 
certification;  and 

(4)  Cite  the  rebuttal  procedures  set 
forth  at  paragraphs  (d)  and  (e)  of  this 
section. 

(d)  An  applicant  who  wishes  to  submit 
documentary  evidence  to  rebut  the  basis 
of  a  Notice  of  Findings  shall  send  such 
evidence  by  certified  mail  on  or  before 
the  date  specified  in  the  Notice  of  Find¬ 
ings  to  the  Certifying  Officer  who  issued 
the  Notice  of  Findings. 

(e)  If  evidence  rebutting  the  bases  of 
the  Notice  of  Findings  is  submitted  on 
time,  the  Certifying  Officer  shall  review 
that  evidence  in  relation  to  the  evidence 
in  the  file,  and  shall  then  either  grant  or 
deny  the  labor  certification  pursuant  to 
the  standards  set  forth  in  S  656.25(b). 

(f)  The  Certifying  Officer  shall  send  a 
“Determination  and  ’Transmittal’’  form 
to  the  applicant. 

(1)  If  a  labor  certification  is  granted, 
the  Certifsdng  Officer  shall  follow  the 
document  transmittal  procedures  set 
forth  at  §  656.28  of  this  Part. 

(2)  If  the  labor  certification  is  denied, 
the  “Determination  and  Transmittal’’ 
form  shall: 

(i)  Contain  the  date  of  the  determina¬ 
tion; 

(ii)  State  the  reasons  for  the  deter¬ 
mination;  and 

(ill)  Advise  the  applicant: 

(A)  That  the  applicant  may  request 
an  administrative- judicial  review  of  the 
denial  pursuant  to  §  656.26  by  mailing 
a  request  for  review  to  the  Certifying 
Officer  by  certified  mail  within  35  calen¬ 
dar  days  from  the  date  of  the  determina¬ 
tion;  and 

(B)  That  if  a  request  for  review  is  not 
made  within  the  specified  time,  the 
denial  shall  become  the  final  determina¬ 
tion  of  the  Secretary. 


S  656.26  Administrative-judicial  review 

of  denials  of  labor  certification. 

(a)  If  a  labor  certification  is  denied, 
the  employer  or  its  agent  may  request 
an  administrative-judicial  review  of  the 
d^al. 

(b)  The  request  for  review  shall  be  in 
writing  and  shall  be  sent  by  certified  mail 
to  the  Certifying  Officer  who  denied  the 
application  by  the  date  specified  on  the 
“Determination  and  ’Transmittal’’  form, 
shall  clearly  identify  the  particular  labor 
certification  determination  from  which 
review  is  sought,  shall  set  forth  the  par¬ 
ticular  grounds  for  the  request,  and  in¬ 
clude  all  the  documents  which  accom¬ 
panied  the  “Determination  and  'Trans¬ 
mittal’’  form. 

(c)  Upon  the  receipt  of  a  request  for 
review,  the  Certifying  Officer  shall  send 
the  request,  the  complete  application  file, 
and  copies  of  all  other  written  material 
such  as  pertinent  parts  and  pages  of 
surveys,  reports,  etc.  upon  which  the 
denial  was  based  to  the  Chief  Adminis¬ 
trative  Law  Judge  of  the  Department  of 
Labor,  Vanguard  Building,  1111  20th 
Street,  N.W.,  Washington,  D.C.  20036.  H 
the  certification  was  denied  by  the  na¬ 
tional  Certifying  Officer,  the  national 
Certifying  Officer  shall  also  send  a  copy 
of  these  documents  to  the  Solicitor  of 
Labor,  Attn:  Associate  Solicitor  for  Em¬ 
ployment  and  Training  L^al  Services, 
Room  N2101.  200  Constitution  Avenue, 
N.W.,  Washington.  D.C,  20210.  If  the 
certification  was  denied  by  a  regional 
Certifying  Officer,  the  regional  Certify¬ 
ing  Officer  shall  send  a  copy  of  the  doc¬ 
uments  to  the  Administrator,  and  a 
copy  to  the  Solicitor.  In  the  cases  of 
denials  involving  tlie  teaching  profes¬ 
sion,  two  additional  copies  of  the  docu¬ 
ments  shall  be  sent  to  the  Chief  Admin¬ 
istrative  Law  Judge. 

(d)  A  hearing  officer,  designated  by 
the  chief  Administrative  Law  Judge, 
shall  afford  all  parties,  including  the 
Solicitor,  30  days  to  submit  or  decline  to 
submit  any  appropriate  legal  brief.  In 
the  cases  of  denials  involving  the  teach¬ 
ing  profession  the  hearing  officer  may  re¬ 
quest  amicus  briefs  from  persons  of 
specialized  competence. 

(e)  The  hearing  officer  shall  review 
the  denial  of  labor  certification  on  the 
basis  of  the  record  upon  which  the  denial 
of  labor  certification  was  made,  the  re¬ 
quest  for  review  and  any  legal  briefs 
submitted  by  the  parties  and  shall: 

(1)  Affirm  the  denial  of  the  labor  cer¬ 
tification: 

(2)  Direct  the  Certifying  Officer  to 
grant  the  certification; 

(3)  Remand  the  matter  to  the  Certi¬ 
fying  Officer  for  further  consideration 
or  factfinding  and  determination;  or 

(4)  Direct  that  a  hearing  be  held  on 
the  case. 

(f )  The  hearing  officer  shall  notify  the 
applicant,  the  Certifying  Officer,  and  the 
Solicitor  of  the  determination,  and  shall 
return  the  record  to  the  Certifying  Of¬ 
ficer  unless  the  case  has  been  set  for 
hearing. 

(g)  If  the  case  is  remanded,  the  Certi¬ 
fying  Officer  shall  do  the  additional  fact¬ 
finding  or  consideration,  make  a  new  de- 
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termination,  and  i*sue  a  new  “Determi¬ 
nation  and  Transmittal”  form. 

(h)  If  the  case  has  been  set  for  hear¬ 
ing.  the  hearing  officer  shall  notify  the 
applicant,  the  Certifying  Officer  and  the 
Solicitor : 

( 1  >  Of  the  date,  time,  and  place  of  the 
hearing;  and 

(.2)  That  the  hearing  may  be  resched¬ 
uled  upon  written  request  and  for  good 
cause  shown. 

u>  If  a  labor  certification  has  been 
oi’dered  granted,  the  Certifying  Officer 
shall  grant  the  certification  and  shall 
follow'  the  document  transmittal  proce¬ 
dures  set  forth  at  §  656.28. 

§  6.>6.27 

(a)  If  a  hearing  has  been  ordered  by 
the  hearing  officer  pursuant  to  §  656.26 
(e>  i4> ,  the  hearing  officer; 

(1>  May  reschedule  the  hearing,  as 
appropriate; 

(.2)  Shall  regulate  the  course  of  the 
hearing; 

(3)  Shall  assure  that  all  relevant  is¬ 
sues  are  considered; 

(4>  Shall  rule  on  the  introduction  of 
evidence  and  testimony; 

(5>  Shall  rule  on  appropriate  motions ; 
and 

(6)  Shall  take  any  other  action,  con¬ 
sistent  with  due  process,  necessary  to 
insure  an  orderly  hearing. 

( b)  The  testimony  at  the  hearing  shall 
be  recorded  and  transcribed  except  to  the 
extent  the  substance  thereof  is  stipulated 
for  the  record. 

(c)  The  Department  of  Labor  shall  be 
represented  by  the  Solicitor  of  Labor. 

(d)  The  parties  shall  be  afforded  the 
opportunity  to  present,  examine,  and 
cross-examine  witnesses. 

(e>  The  hearing  officer  may  elicit  tes¬ 
timony  from  witnesses,  but  shall  not  act 
as  advocate  for  any  party. 

(f)  The  hearing  officer  may  receive 
and  make  part  of  the  record  documen¬ 
tary  evidence  offered  by  any  party. 
Copies  thereof  shall  be  made  available 
to  the  other  Interested  parties  by  the 
party  submitting  the  evidence. 

(g)  The  case  record,  or  any  portion 
thereof,  shall  be  available  for  inspection 
and  copying  by  any  party  at,  prior  to,  or 
subsequent  to  the  hearing  upon  request. 
Special  procedures  may  be  used  for  dis- 
closme  of  medical  and  psychological  rec¬ 
ords  such  as  disclosure  to  a  physician 
designated  by  the  individual. 

(h>  The  hearing  shall  be  conducted 
in  accordance  with  Sections  5-8  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
553  et  seg. 

(i)  Technical  rules  of  evidence  shall 
not  apply,  but  i*ules  or  principles  de¬ 
signed  to  assure  production  of  the  most 
credible  evidence  available,  and  to  sub¬ 
ject  testimony  to  test  by  cross-examina¬ 
tion,  shall  be  applied  where  reasonably 
necessary  by  the  hearing  officer  conduct¬ 
ing  the  hearing.  The  hearing  officer  may 
exclude  irrelevant,  immaterial,  or  un¬ 
duly  repetitious  evidence. 

(j)  The  general  provisions  governing 
discovery  as  provided  in  the  Rules  of 
Civil  Procedure  for  the  United  States 
District  Court,  Title  V,  28  U.S.C„  Rules 
26  through  37,  may  be  made  applicable 


in  any  hearing  conducted  under  this  part 
to  the  extent  that  the  hearing  officer  c-on- 
cludes  that  their  use  would  t>romote  the 
efficient  advancem^t  of  the  hearing. 

(k>  When  a  pulfiic  officer  is  a  respond¬ 
ent  in  a  hearing  in  his  official  capacity 
and  during  its  pendency  dies,  resigns,  or 
otherwise  ceases  to  hold  office,  the  pro¬ 
ceeding  does  not  abate  and  his  successor 
is  automatically  substituted  as  a  party. 
Proceedings  following  the  substitution 
shall  be  in  the  name  of  tlie  substituted 
party,  but  any  misnomer  not  affecting 
tlie  substantive  rights  of  the  parties  shall 
be  disregarded.  An  order  of  substitution 
may  be  entered  at  any  time,  but  the 
omission  to  enter  such  an  order  shall  not 
affect  the  substitution. 

(1)  The  hearing  officer  shall  have 
jurisdiction  to  decide  all  issues  of  fact 
and  related  issues  of  law,  but  shall  not 
have  jui'isdiction  to  decide  upon  the 
validity  of  Federal  statutes  or  regula- 
ticms. 

(mi  Tlie  hearing  officer  may  rule: 

(1)  That  the  case  is  improperly  be¬ 
fore  it.  that  is,  that  there  is  a  lack  of 
jurisdiction  over  the  case; 

(2)  That  the  request  for  I'eview  has 
been  withdrawn  in  writing; 

( 3 )  "iTiat  reasonable  cause  exists  to  be¬ 
lieve  that  the  request  for  review  has  been 
abandoned  or  that  repeated  requests  for 
re-scheduling  are  arbitrai’y  and  for  the 
purpose  of  unduly  delaying  or  avoiding 
a  hearing;  or 

(4)  Render  such  other  rulings  as  are 
appropriate  to  the  issues  in  question. 

<n)  The  hearing  officer  shall  prepare 
a  written  decision  and  order.  The  deci¬ 
sion  shall  state  its  legal  and/or  factual 
bases.  The  hearing  officer  shall  send  a 
copy  of  the  decision  and  order  to  the 
applicant,  the  Certifying  Officer,  the 
Administrator,  and  the  Solicitor.  The 
hearing  officer  may  ca*der  the  labor  cer¬ 
tification  granted,  affirm  the  denial  of 
the  certification,  or  remand  the  case  to 
the  Certifying  Officer  for  further  fact¬ 
finding. 

(o)  Except  when  a  case  is  remanded 
to  the  Certifying  Officer  for  fmther  fact¬ 
finding,  the  decision  of  the  hearing  of¬ 
ficer  shall  be  the  final  decision  of  the 
SecretaiT  of  Labor. 

§  6.76.28  l)o«‘iiin<Mil  Iniii'iiiilliil  follow¬ 
ing  the  gninting  of  a  iahor  eerlilicu- 

If  a  labor  certification  is  granted,  ex¬ 
cept  for  labor  certifications  granted  for 
occupations  listed  on  Schedule  A,*  the 
Certifying  Officer  shall: 

(a)  If  the  employer  has  already  indi¬ 
cated  in  writing  that  it  will  file  a  peti¬ 
tion  for  a  preference  described  at  §  656.2 
(d)(1),  .send  the  certified  application 
containing  the  official  labor  certification 
stamp,  supporting  documents,  and  com¬ 
plete  “Determination  and  Transmittal" 
form  to  the  employer  or,  if  appropriate, 
to  the  employer’s  agent.  The  “Determi¬ 
nation  and  Transmittal”  form  shall  indi¬ 
cate  that  the  employer  should  submit  all 
the  documents  to  the  appropriate  INS 
office. 

(b)  If  the  employer  has  not  indicated 
in  waiting  whether  or  not  it  wdll  file  a 
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petition  for  a  preference  described  at 
§  656.2  (did)  of  this  Part, 

(1)  If  the  alien  is  abroad,  and  if  ncm- 
preference  numbers  are  currently  avail¬ 
able.  send  the  certified  application  c<mi- 
taining  the  official  labw  certification 
stamp,  supporting  documents,  and  com- , 
plete  “Determination  and  Transmittal”* 
form  to  the  appropriate  Consular  office; 

<2)  If  the  alien  is  in  the  U.S.,  and  if 
non-preference  numbers  are  currently 
available,  send  the  certified  application 
containing  the  official  labor  certification 
stamp,  supporting  documentation,  and 
complete  “Determination  and  Transmit¬ 
tal”  form  to  the  appropriate  INS  office; 
and  <3)  Whether  the  alien  is  abroad  or 
in  the  U.S.,  if  non-preference  numbers 
a  re  not  currently  available,  send  the  cer¬ 
tified  application  containing  the  official 
labor  certification  stamp,  supporting 
documentation,  and  complete  “Deter¬ 
mination  and  Transmittal”  form  to  the 
employer  indicating  that  the  employer 
should  file  them  with  the  appropriate 
INS  office; 

(c)  If  the  employer  has  stated  in  writ¬ 
ing  that  it  will  not  file  for  a  preference 
as  described  in  §  656.2(d)  (1) , 

( 1  >  If  the  alien  is  abroad,  and  if  there 
are  preference  numbers  cui'iently  avail¬ 
able.  send  the  certified  application  con¬ 
taining  the  official  labor  certification 
stamp,  supporting  documentation,  and 
complete  “I^termination  and  Transmit¬ 
tal”  form  to  the  appropriate  Consular 
office; 

(2>  If  the  alien  is  in  the  U.S.,  and  if 
preference  numbers  are  currently  avail¬ 
able,  send  the  certified  application  con¬ 
taining  the  official  labor  certification 
stamp,  supporting  documentation,  and 
complete  “Determination  and  Transmit¬ 
tal”  fonn  to  the  employer,  indicating 
that  the  employer  should  file  a  petition 
for  a  preference  with  the  appropriate 
INS  office; 

(3)  Whether  the  alien  is  abroad  or  in 
the  U.S.,  if  preference  numbers  are  not 
currently  available,  send  the  certified  ap¬ 
plication  containing  the  official  labor  cer¬ 
tification  stamp,  supporting  documenta¬ 
tion,  and  complete  “Determination  and 
Transmittal”  fonn  to  the  employer,  in¬ 
dicating  that  the  employer  shotdd  file 
them  with  the  appropriate  INS  office. 

§  656.29  Filing  of  a  new  application 
after  tlie  denial  of  a  labor  certifica¬ 
tion. 

(a)  A  new  application  for  labor  cer¬ 
tification  by  the  same  employer  on  be¬ 
half  of  the  same  alien  involving  the  same 
job  may  be  filed  at  any  time  after  the 
expiration  of  6  months  from  the  date  of 
a  denial  of  certification,  except  ■’^hat,  if 
the  certification  was  denied  solely  be¬ 
cause  the  wage  or  salary  offered  was  be¬ 
low  the  prevailing  wage,  the  employer 
may  reapply  immediately  pursuant  to 
§  656.21. 

tb)  An  alien  who  is  denied  a  labor 
certification  for  a  Schedule  A  occupa¬ 
tion  may  at  any  time  have  an  ^ployer 
file  on  the  alien’s  behalf  for  a  la&or  cer¬ 
tification  involving  a  Job  offer. 
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§  656.30  Validity  of  and  invalidation  of 
labor  certifications. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  labor  certification 
is  valid  indefinitely. 

(b)  (1)  labor  certifications  involving 
Job  offers  shall  be  deemed  validated  as  of 
the  date  the  local  emplosmient  service 
office  accepted  the  application  as  com¬ 
plete  and  date  stamp^  it;  and 

(2)  labor  certifications  for  Schedule  A 
occupations  shall  be  deemed  validated  as 
of  the  date  the  applications  were  dated 
by  the  Immigration  or  Consular  Officer. 

(c) (1)  A  labor  certification  for  a 
Schedule  A  occupation  is  valid  only  for 
the  occupation  set  forth  on  the  “State¬ 
ment  of  Qualifications  of  Alien”  form 
and  for  throughout  the  United  States 
unless  the  certification  contains  a  geo- 
gr{u>hlc  limitation. 

(2)  A  labor  certification  involving  a 
specific  job  offer  is  valid  only  for  the 
particular  Job  opportunity  and  for  the 
area  of  Intended  employment  stated  on 
the  “Job  Offer  for  Alien  Employment” 
form. 

(d)  Alter  issuance  labor  certifications 
are  subject  to  invalidation  by  the  INS  or 
by  a  Consul  of  the  Department  of  State 
upon  a  determination,  made  in  accord¬ 
ance  with  those  agencies’  procedures,  of 
fraud  or  willful  misrepresentation  of  a 
material  fact  involving  the  labor  certi¬ 
fication  application.  If  evidence  of  such 
fraud  or  willful  misrepresentation  be¬ 
comes  known  to  a  Regional  Administra¬ 
tor,  Eknployment  and  Training  Adminis- 
tsofion  or  to  the  Administrator,  the  Re¬ 
gional  Administrator  or  Administrator, 
as  appropriate,  shall  notify  the  INS  or 
State  Department,  as  appropriate. 

♦e)  Certifying  Officers  shall  issue  du¬ 
plicate  labor  certifications  only  upon  the 
written  request  of  a  Consular  or  Immi¬ 
gration  Officer.  Certifying  Officers  shall 
Issue  such  duplicate  certifications  cmly  to 
the  Consular  or  Immigration  Officer  who 
submitted  the  written  request.  Certify¬ 
ing  Officers,  however,  shall  send  a  letter, 
imon  the  written  request  of  an  alien  who 
filed  for  and  obtained  a  labor  certifica¬ 
tion,  or  upon  the  request  of  an  agent  of 
such  an  alien,  to  an  employer  designated 
In  the  request.  The  letter  shall  state  that 
a  labor  certification  has  been  issued,  give 
any  occupational  or  geographic  limita¬ 
tions  applying  to  the  certification,  iden¬ 
tify  the  labor  certification  recipient  with 
specificity,  state  the  date  of  issuance  of 
the  labor  certification,  and  state  all  other 
pertinent  Information  requested. 

§  656.31  Labor  certification  applirn- 
tiona  involving  fraud  or  willful  mis¬ 
representation. 

(a)  If  possible  fraud  or  willful  mis¬ 
representation  involving  a  labor  certifi¬ 
cation  application  is  discovered  prior  to 
a  final  labor  certification  determination, 
the  Certifying  Officer  shall  refer  the  mat¬ 
ter  to  the  INS  for  investigation  and  shall 
notify  the  applicant  in  writing  of  this 
referral.  If  90  days  pass  without  the  filing 
of  a  criminal  indictment  or  information, 
the  Certifying  Officer  shall  continue  to 
process  the  application. 


(b)  If  It  is  learned  that  an  application 
Is  the  subject  of  a  criminal  Indictment  or 
information  filed  in  a  Court,  the  proc¬ 
essing  of  the  application  shall  be  halted 
until  the  Judicial  process  is  completed, 
and  the  Certifying  Officer  shall  notify 
the  applicant  of  this  fact  in  writing. 

(c)  If  a  Court  finds  an  applicant  in¬ 
nocent  of  fraud  or  willful  misrepresen- 
tati(m,  or  if  the  Department  of  Justice 
decides  not  to  prosecute  an  applicant,  the 
Certifying  Officer  shall  not  deny  the  labor 
certification  application  on  the  grounds 
of  fraud  or  willful  misrepresentation.  The 
application,  course,  may  be  denied  for 
other  reasons  pursuant  to  this  Part. 

(d)  If  a  Coint,  the  INS  or  the  Depart¬ 
ment  of  State  determines  that  there  was 
fraud  or  willful  misrepresentation  in¬ 
volving  a  labor  certification  application, 
the  application  shall  be  deemed  invali¬ 
dated,  processing  shall  be  terminated, 
and  the  application  shall  be  returned  to 
the  applicant  with  the  reason  therefor 
stated  in  writing. 

§  656.32  Fees  for  services  and  do«'u- 
nients. 

(a)  No  Department  of  Labor  or  State 
employment  service  agency  employee 
shall  charge  a  fee  in  c(mnection  with  the 
filing,  determination,  reconsideration,  or 
review  of  applications  for  labor  certifica¬ 
tion.  Such  employees,  on  request,  shall 
advise  applicants  on  the  completion  of 
applications  and  on  procedures  set  forth 
in  this  Part  without  charge.  No  charge 
shall  be  made  for  the  issuance  or  trans¬ 
mission  of  a  labor  certification. 

(b)  The  Department  of  Labor’s  regula¬ 
tions  under  the  Freedom  of  Information 
Act  at  29  C7FR  Part  70  on  the  Examina¬ 
tion  and  Copying  of  Labor  Department 
Doctunents  provide  that  fees  may  be 
charged  for  special  searching  and  copy¬ 
ing  services.  These  fees  shall  be  applica¬ 
ble  to  requests  to  the  Department  for 
copies  of  documents  in  the  custody  of 
the  Department  which  were  produced 
pursuant  to  this  Part,  except  for  official 
copies  of  labor  certification  documents. 

Subpart  D — Determination  of  Prevailing 
Wage 

§  656.40  Determination  of  prevailing 
wage  for  labor  certification  purposes. 

(a)  Whether  the  wage  or  salary  stated 
in  a  labor  certification  application  in¬ 
volving  a  job  offer  equals  the  prevailing 
wage  as  required  by  S  656.21  (b)  (3) ,  shall 
be  determined  as  follows: 

(1)  If  the  Job  opportimity  is  in  an  oc¬ 
cupation  which  is  subject  to  a  wage  de¬ 
termination  in  the  area  under  the  Davls- 
Bacon  Act  (40  n.S.C.  276a  et  seq.),  29 
CFR  Part  1,  or  the  McNamara-O’Hare 
Service  Contract  Act  (41  U.S.C.  351  et 
seq.) ,  29  CFR  Part  4,  the  prevailing  wage 
shall  be  at  the  rate  required  imder  the 
statutory  determination.  Certifying  Of¬ 
ficers  shall  request  the  assistance  of  the 
DOL  Employment  Standards  Adminis¬ 
tration  wage  specialists  if  they  need  as¬ 
sistance  in  making  this  deteriffination. 

(2)  If  the  job  opportunity  is  an  occu¬ 
pation  which  is  not  covered  by  a  prevail¬ 
ing  wage  determined  under  the  Davls- 


Bacon  Act  or  the  McNamara-O’Hara 
Service  Contract  Act,  the  prevailing  wage 
for  labor  certification  purposes  shall  be: 

(i)  The  average  rate  of  wegee,  that 
is,  the  rate  of  wages  to  be  determined, 
to  the  etxent  feasible,  by  adding  the  wage 
paid  to  workers  similarly  employed  in  the 
area  of  Intended  emplo3nnent  and  divid¬ 
ing  the  total  by  the  number  of  such 
workers.  Since  it  is  not  always  feasible 
to  determine  such  an  average  rate  of 
wages  with  exact  precision,  the  wage 
set  forth  in  the  apfdlcation  Shan  be  con¬ 
sidered  as  meeting  the  prevailing  wage 
standard  if  it  is  written  5  percent  of  the 
average  rate  of  wages:  or 

(ii)  If  the  Job  opportunity  is  covered 
by  a  unlcm  contract  which  was  n^rotiated 
at  arms-length  between  a  union  and  the 
employer,  the  wage  rate  set  forth  in  the 
union  contract  shall  be  considered  as  not 
adversely  affecting  the  wages  of  U.6. 
workers  similarly  employed,  that  is,  it 
shall  be  considered  the  “prevailing  wage” 
for  labor  certification  purposes. 

(b)  For  purposes  of  this  section, 
“similarly  employed”  shaU  mean  “having 
substantiaUy  comparable  Jobs  in  the  oc¬ 
cupational  category  in  the  area  of  in¬ 
tended  emplojnnent”.  except  that,  if  no 
such  workers  are  employed  by  employers 
other  than' the  employer  applicant  in  the 
area  of  intended  employment,  “similarly 
employed”  shall  mean: 

(1)  “Having  jobs  requiring  a  sub¬ 
stantially  similar  level  of  sklBs  within  the 
area  of  intended  employment”:  or  (2) 
if  there  are  no  substantially  comparable 
jobs  in  the  area  of  intended  employment, 
“having  substentially  comparable  j^ss 
with  employers  outside  of  the  area  of 
Intended  enmloyment”. 

(c)  A  prevalimg  wage  determination 
for  labor  certification  purposes  made 
pursuant  to  this  section  shall  not  permit 
an  employer  to  pay  a  wage  lower  than 
that  required  under  any  other  Federal, 
State  or  local  law. 

Subpart  E — Definitions 

§  656..50  Definitions  for  terms  used  in 
this  part. 

“Act”  means  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C. 
1101  etseq.). 

“Administrator”  means  the  chief  of¬ 
ficial  of  the  United  States  Employment 
Service  or  the  Administrator’s  designee. 

“Agent”  means  an  attorney,  or  other 
person  who  Is  not  an  employee  of  an  em¬ 
ployer,  and  who  has  been  designated  in 
writing  to  act  on  behalf  of  an  alien  or 
employer  in  connection  with  an  applica¬ 
tion  for  labor  certification. 

“Applicant”  means  the  person  or  per¬ 
sons  who  are  applying  lor  a  labor  certifi¬ 
cation  imder  this  part.  Depending  upon 
the  context,  “applicant”  may  mean  only 
the  alien;  the  employer;  the  alien  and 
the  alien’s  agent;  or,  the  employer  and 
the  employer’s  agent 

“Application”  means  a  labor  certifica¬ 
tion  application,  that  is,  the  form(s)  and 
any  other  documents  submitted  by  an 
alien  and/or  employer  (or  their  agents) 
in  applying  for  a  labor  certification  tm- 
der  this  part. 
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"Area  of  intended  employment"  means 
the  area  within  normal  commuting  dis¬ 
tance  of  the  place  (address)  of  intended 
employment.  If  the  place  of  intended  em¬ 
ployment  is  within  a  Standard  Metro¬ 
politan  Statistical  Area  (SMSA),  any 
place  within  the  SMSA  is  deeihed  to  be 
within  normal  commuting  distance  of 
the  place  of  intended  employment. 

“Attorney  General”  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  designee  of  the  Attorney  General. 

“Certifying  Officer”  means  a  Depart¬ 
ment  of  Labor  official  who  makes  deter¬ 
minations  about  whether  or  not  to  grant 
applications  for  labor  certifications: 

(a)  A  regional  Certifying  Officer  des¬ 
ignated  by  a  Regional  Administrator, 
Employment  and  Training  Administra¬ 
tion  (RA)  makes  such  determinations  in 
a  regional  office  of  the  Department: 

(b)  A  regional  Certifying  Officer  des¬ 
ignated  by  the  Administrator  makes  such 
determinations  foi;  the  Virgin  Islands; 

(c)  A  national  Certifying  Officer  makes 
such  determinations  in  the  national  of¬ 
fice  of  the  USES. 

“Consular  Officer”  means  an  official  of 
the  U^S.  Department  of  State  who  han¬ 
dles  applications  for  labor  certifications 
pursuant  to  this  Part. 

“Determination  and  Transmittal 
form”  means  the  form  used  by  the  Cer¬ 
tifying  Officer  to  notify  applicants  of  la¬ 
bor  certification  determinations. 

“Employment”  shall  mean  permanent 
full-time  work  by  an  employee  for  an 
employer  other  than  oneself  (except  for 
Schedule  A  employment).  For  purposes 
of  this  definition  an  investor  is  not  an 
employee. 

“Employment  and  Training  Adminis¬ 
tration  (ETA)  ”  means  the  agency  within 
the  Department  of  Labor  (DOL)  which 
includes  the  United  States  Employment 
Service  (USES). 

“Employer”  means  a  person,  house¬ 
hold,  firm,  corporation  which  cun*ently 
has  a  location  within  the  United  States 
to  which  U.S.  workers  may  be  referred 
for  employment,  and  which  proposes  to 
employ  a  full-time  worker  at  a  place 
within  the  United  States  or  the  author¬ 
ized  representative  of  such  a  person, 
household,  firm,  or  corporation.  For  pur¬ 
poses  of  this  definition  an  “authorized 
representative”  shall  mean  an  employee 
of  the  employer  whose  position  or  legal 
status  authorizes  the  employee  to  act  for 
the  employer  in  labor  certification  mat¬ 
ters. 

“Hearing  Officer”  shall  mean  a  De¬ 
partment  of  Labor  official,  whether  hear¬ 
ing  officer  or  Administrative  Law  Judge, 
designated  to  preside  at  DOL  admin¬ 
istrative  hearings. 

“Immigration  and  Naturalization 
Service  (INS)  ”  means  the  agency  with¬ 
in  the  U.S.  Department  of  Justice  which 
administers  that  Department’s  principal 
functions  imder  the  Act. 

“Immigration  Officer”  means  an  offi¬ 
cial  of  the  Immigration  and  Naturaliza- 
ti(Mi  Service  (INS)  who  handles  applica¬ 
tions  for  labor  certifications  pursuant  to 
this  part. 


“INS”,  see  Immigration  and  Naturali¬ 
zation  Service. 

"Job  Offer  for  Alien  Employment 
form”  means  the  form  designed  to  be 
completed  by  an  employer  and  to  pro¬ 
vide  a  description  of  the  job  opportunity 
in  the  United  States. 

“Job  opportunity”  means  a  job  opening 
for  employment  at  a  place  in  the  United 
States  for  which  U.S.  workers  can  be 
referred. 

“Labor  certification”  means  the  deter¬ 
mination  and  certification  to  the  Secre¬ 
tary  of  State  and  to  the  Attorney  Gen¬ 
eral  by  the  Secretary  of  Labor  pursuant 
to  §  212(a)  (14)  of  the  Immigration  and 
Nationality  Act  (a)  That  there  are  not 
sufficient  U.S.  workers  who  are  able,  will¬ 
ing,  qualified,  and  available  at  the  time 
of  an  alien’s  application  for  a  visa  and 
admission  to  the  United  States  and  at 
the  place  where  the  alien  is  to  perform 
the  work,  and  (b)  That  the  employment 
of  the  alien  will  not  adversely  affect  the 
wages  and  working  conditions  of  simi¬ 
larly  employed  U.S.  workers. 

“Local  employment  service  office” 
means  an  office  of  a  State  employment 
service  agency,  affiliated  with  the  United 
States  Employment  Service  (USES) , 
which  serves  a  i>articular  geographic  area 
within  a  State. 

“Notice  of  Findings'’  shall  mean  a 
preliminary  denial  of  a  labor  certifica¬ 
tion  application,  the  basis  of  which  an 
applicant  may  submit  evidence  to  rebut. 

“Regional  Administrator,  Employment 
and  Training  Administration  (RA)” 
means  the  chief  official  of  the  Employ¬ 
ment  and  Training  Administration 
(ETA)  in  a  Department  of  Labor  (DOL> 
regional  office. 

“Physician;  Surgeon”  means  a  person 
whose  occupation  involves  the  applica¬ 
tion  of  the  art  and  science  of  medicine 
and  surgery  to  the  diagnosis,  pi*evention, 
and  treatment  of  diseases  and  injuries  in 
persons,  to  disorders  of  the  mind,  and  to 
the  treatment  of  women  during  preg¬ 
nancy:  research  into  the  causes,  trans¬ 
mission,  and  control  of  disease  and  other 
ailments;  the  practice  of  medicine,  oste¬ 
opathy,  psychiatry,  and  ophthalmology: 
or  specialization  in  treating  a  specific 
area  of  the  body,  or  a  particular  disease, 
sex,  or  age  group. 

“Schedule  A”  means  the  list  of  occu¬ 
pations  set  forth  at  §  656.10,  with  respect 
to  which  the  Administrator  has  deter¬ 
mined  that  there  are  not  sufficient  United 
States  workers  who  are  able,  willing, 
qualified  and  available,  and  that  the  em¬ 
ployment  of  aliens  in  such  occupations 
will  not  adversey  affect  the  wages  and 
working  conditions  of  United  States 
workers  similarly  employed. 

“Schedule  B”  means  the  list  of  occu¬ 
pations  set  forth  at  §  656.11  with  respect 
to  which  the  Administrator  has  deter¬ 
mined  that  there  generally  are  sufficient 
United  States  workers  who  are  able,  will¬ 
ing,  qualified  and  available,  and  that  the 
employment  of  aliens  in  such  occupa¬ 
tions  will  adversely  affect  the  wages  and 
working  conditions  of  United  States 
workers  similarly  employed. 


"Secretary”  means  the  Secretary  of 
Labor,  the  chief  official  of  the  U.S.  De¬ 
partment  of  Labor  or  the  Secretary's 
designee. 

“Secretary  of  State”  means  the  chief 
official  of  the  U.S.  Department  of  State 
or  the  Secretary  of  State’s  designee. 

“Supplemental  Statement  for  Live-At- 
Work  Household  Domestic  Service  Job 
Offer  form"  means  the  form  which  pro¬ 
vides  for  a  description  of  the  alien's 
prospective  living  and  working  condi¬ 
tions  for  jobs  which  require  the  alien  to 
live  at  the  place  of  employment. 

“United  States  Employment  Service 
(USES)”  means  the  agency  of  the 
U.S.  Department  of  Labor  which  has 
been  charged  with  administering  the  na¬ 
tional  system  of  public  employment  of¬ 
fices  established  under  the  'Wagner -Pey¬ 
ser  Act  of  1933,  and  with  carrying  out 
the  functions  of  the  Secretary  imder 
Section  212(a)  (14)  of  the  Immigration 
and  Nationality  Act. 

“Teaching  profession”  means  the  oc¬ 
cupation  performed  by  teachers  in  ele¬ 
mentary  and  secondary  schools,  colleges, 
academies,  and  seminaries. 

“Surgeon”:  see  “Physician:  Surgeop.” 

“United  States  worker”  means  any 
worker  who,  whether  U.S.  citizen  or 
alien,  who  is  legally  permitted  to  work 
permanently  within  the  United  States. 

Signed  at  Washington,  D.C.,  this  29th 
day  of  October,  1976. 

William  H.  Kolberg. 

•  Assistant  Secretary  for 

Employment  and  Training. 
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Office  of  the  Secretary 
[  29  CFR  Part  60  ] 

IMMIGRATION;  IMMIGRANT  LABOR 
CERTIFICATIONS 

Proposed  Revision  of  Part,  and  Transfer  to 
20  CFR  Part  656 

Notice  is  hereby  given  that  the  Depart¬ 
ment  of  Labor,  Employment  and  Train¬ 
ing  Administration,  is  proposing  to  re¬ 
vise  its  regulations,  now  published  as  29 
CFR  Part  60,  on  the  granting  of  labor 
certifications  on  behalf  of  aliens  who 
seek  to  work  permanently  within  the 
United  States.  The  proposal  is  published 
in  this  issue  as  a  separate  document 
which  proposes  to  redesignate  the  regu¬ 
lations  as  20  CFR  Part  656.  'When  the 
documents  are  ready  for  publication  in 
final  form,  it  is  prop>osed  to  delete  the 
present  29  CFR  Part  60 — Immigration; 
Immigrant  Labor  Certifications  and  to 
publish  in  the  same  Federal  Register 
issue  the  revised  regulations  as  20  CFR 
Part  656. 

Signed  at  Washington,  D.C.  this  29th 
day  of  October,  1976. 

William  H.  Kolberg, 
Assistant  Secretary  for 
Employment  and  Training. 
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